Billie Daniel Lesueur v. David Ayres, Administrator, etc. by unknown
~?II 
I ;- 1'f. 
'Record No. 3628 
In the 
Supreme Court of Appeals of Virginia 
· at Richmond 
BILLIE DANIEL LESUEUR 
\t. 
DAVID AYRES, ADMINISTRATOR, ETC . 
.FR0l't1 THE OIROUlT COURT OF THE COUNTY OF DUOKINGUAM 
RULE 14. 
15. NuMBER OF CoPIEs TO BE F1um ANO DELtVEBta> m 0.e.PoS-
ING CouNSEI,.,. Twenty copies of each brief shall be filed with 
the clerk of the court, aud at least two copies mailed or de· 
livered to opposing counsel on or befori the day on which the 
brief is :filed. 
16. SlZE- AND TYPE. Briefs sh.all be nine inches in len,gth nnd 
six inches in widtb; so as to conform in dimensions to the 
printed record, and shall be printed in type not less in size, 
as to height and w.idtb, than the type in which the record i, 
¥>rinted. The record number of the case and"name$ of. coun-
snl sllall be printed on the front cover of all b1•iefs. 
M. B. WATTS, CJ erk. 
Co'lllt opens •t 9 :30 a.. m.; Adjourns at 1 :00 p. m. 
11, v~1t1 
RULE 1'!-BRIEFS 
1. Form an d contents o f ap pell::mt's brie f. T he opcnin~ b rief o f the appellant (or 
the petition for appe;,..I whl ?J adopted :i , tile opcni11g bn ci ) shall contain : 
(a) A subjen indtx aud t,,blc of citations with cases alphabct (ca lly a r r:i nge<l. 
C it.i.t1011 c; o i Yirg ;t)ia ca ,:i:, must rder tn the Virgin ia Reports and, in a<lt.litrun, may 
rdcr to c,tl.er rq,, ,rh< conl:i111in1~ surh c1scs. 
(b) A br:cf !. t:m mcm of till' mate:rial ;>roccedini;s in t he lower court, the errors 
ass ig nc: d, a n d the q u<:sh,m,; mYc•lved 111 the :ippcal. 
( c ) A de:..r Jr,<l roncLl'. s tat1.:men t o i the fac ts , w ith rdercncrs to the paJc,- of 
ti.\.'. rccorJ \ \ hc:·c tii ·:re 1s any po,;s:bility that t ile other s ide m ay q uc~ t ion t he s ta te -
111tt1t. \ \ !wr,~ t he facts arc controverted it slwnl tl be so s tated. 
( ,!) Ar6rument 111 '-'Uppvn of the po~1tion of appellant. 
The !met sl,all be signed by a, least one a ttomey 1-•racticing in t hi, court , gidng 
h is aclcl re~<;. 
Tb• a,,r,d lant mav ad ,.,pt the p!'littr111 for appc:al ns his opening brici hy ,o s1ati111.:: 
in tht: p ct i t i,on, o r by 11ivu ,~ tc, opl'o~ing counsel writ ten notice of !;t!Ch i11 len lio 11 
within 1,ve d ays of the 11,;ctip1 by .1•>pt !J.n l of t he p rintt•d r<·cord. :ind by tilmi; :;. 
c;()py o i ~ud1 11, ·ticc wi th th1; cle r k o f th(' ct, U'"t . No a llq:;.::d erro r not ~pccitt c<I in LLc 
opt:nmg 1,ril' f or p~titwn fo r a ppc:d ~ha ll l,e a ,lmtttcd as a ground for a rg 11111cn t by 
ap pellan t vn the heari11g of tl.l.' cit tbL . 
2. Form anrl contents of appcllce 's brief. T h e hricf for the :ippcllce :;hall contain: 
(:i.> A ,uliicct iudc..x :u n i ta ulc- o f dta1.io 11.~ wi th cas ..:s a lph.tbc-11.:ally arr:111gcd . 
C i! a tions o f V irg in ia ca, ,:s 111u,t rd ,.:r ' " llic Virgin ia Reports a ml. in ad1litio 11, may 
rct1.;1· 10 other il'[lOt'ls coa t:ii11 '11 1-:. ~llch cns.:,. 
( b) A ·-tat• 111 ,·1•1 o f thl' ca·t· r.nd o i the po in ts in,·o lved, if t he appc:lkc disagrees 
wit h the: ta t nteu11: nt of app ,•l!lmt . 
(c) ,\ '<l:t , cllll'lll of thl' i:tcti; wh i,~h arc nccc<sary to correc t o, amplify the ~ta tc-
ment m apriella nt"!l brid m ~o far a i, it 1~ denned erroneous or inad1:quatP, w ith ap• 
p rnpria tc rekrc:nu: to tJ, ,, r ,1ire, o i tliC" r•:con l. 
( d l Ar,•umutt in st!pport of th.- ' " ,it i,,n l't appcll<.:e. 
T he br:et , hall ht· s :im~d bv at ll•.,., t one at!or uey pra,·t icing in tb is c0111t, g iving 
h is :1<1,)rC'~;. 
3. Reply brid. T'1c r ,· plv t, •· f ( if any) 0 £ th(.· ap :1dlan t shall cont,, in all tLe an • 
tlwr i: ic:; rdil,rl on bv hm .. !ll't r <.tnrL'll to in hi:,, peti •,,, 11 or optniPg t.nd. I n otl,cr 
rc~pec •: it sh;•li c,, ,ii, ,rm •o 11tP r , < u ir c,ncnt, for :111µ r ,l..·l' ' , bric i. 
4. Time of filin g. h• l ,•i/ w.~u . '11 c pcn;n.~ brid c,t the ar.,pelbnt ( i [ thrc h e: 
or,:- in a,Mi•ro r ,,, ·h·· pctitu,:1 ior a;1;1.-:ilJ -hall be fkd in ,h.: cler k'~ C1 tt",c t· w111.111 
ti i t..en 1;.1y~ ,ci'<~r t'a nc ,•ipt 1,y n •un,c:l for appdlant o i the print( ,I record, but in 110 
e\•ent !c;1 ti.an ti trt\' Jay~ bcf,,a· •'w 11r" ' c:av cf Cit ·0 l·~s io11 a• wh• ,· h thr r., ... c 
i, t0 :n heard. ThC' brief oi 1'a· :t;)pdk.~ ~1,all '>t ftl.:d in tile ckr1<'s o itiec not l::i! l' r 
•iJ:111 ii itc.c·n dnv- . . ,11,I th<· r<·Pl.r b r ·<'t <· i th, a~r;)l'tl,1111 •1<•1 lat,:r tl,an one <l:1y, bdQ1..: 
tL.: tir.st {' :n of It c "'-.i t• ·n · \'l l 1, · h th :> C"l~C 1~ t r, be heard. 
fh ) ( r:111•11,,l C ~vr I n , r!'P111:,I ,·a,es ir it:i, n111 , t be li k<l wi th in tl:c :i'ltr ~P<'r ifiu l 
iP C'h·1l r as\?s: i,roviJ. d. h· >l\<I ·r , !I I in th, ,~C e;:, ,c'., in wh;c h the n•ro~d~ hwe 11 0 1 
b , 11 n r intc•rl ::inci ,h ln ·,•r ,·,1 1,1 , •J\11 •,d at k:is1 twu11 y-t.t·e day ~ l,Pf,,:-(· t he l,cdnn i11g 
of ti ,;• lll' X ; ,,·s,,ion of 111" l' tlUrt , ml, C:l51'G ~1.~ iJ fil' p!ac:erl :1 t the fon t c,f lht· dot:ktt 
for th nt sc .,, ,on of the c" 111' t. ,,n ,l l ~ll· C,1m 1110 11wc·:lt' 1':; br id !'hnll b, li lted at h•a · t t,•n 
daw prior to the c~llrng o f !IH· ca~r. an ,! t 11c reph· h rid fo r th<· p lain:iff in error 1101 
]ater !Jt(l tl t he rh y IJ, fore till' ('a,c IS I ,:Int. 
(,: ) ,\fi{>i!lati'm of c,1,,.:s,·/ a.< t,• {iH1t,1 . Cc,un , cl fo r o ppo~ini:: r:u·tic~ mar file wit h 
t he c il'rk n wrHt r· n Mi1 ,uh1\it111 d1a11.c·i11p- . tilt• 1i11w for fili ng hri,, fs in :my casl' : pro -
vi,l<'<I, ltowcv <·r. 1h:. 1. a ll b rr'"f~ mu· t be 11lc,I 11n t hter !ht,n the day bl•t ,,rc• s 11,;h ca., ,· 
is Lo tw lw:tnl. 
5. Number of copies to be filed and delivered to oppos ing counsel. Twenty l'npir , 
d r ac h bdci ~Jiall j ,,, li l(d w1t11 the C'k1 I,. of lhc c11ur t. :i 1trl ,i t lt::t> I tw11 cnpies 111 aik,I 
or (k liv ··rt:d to c,pno;, ' 11.· , ,w11 . t 011 o'" bcfo1t• t1w d.1~· 0 11 \d1ich tlt.e hr irf i~ •ilc.J. 
6. Size and Typ e. J: ri, i~ <hcdl br: nin(; i·l'·ht·~ 111 !, n;::lh a11 <1 six inc he,; in w11l1h. -5,1 
a- to c·o11iorm in , );111c1"io n ·, 111 the r riu •, ·d rccnrrl. a n ,J .shall br printf"cl in ty pe not k•, 
iu s;zc· . a , 1c, hc;,li,t :w<l \;id• 'i. ti ,.,, •1·,• tyne ,n wh:d, !he r er0r<l is n;-i11t!'1l. T l .· 
1-,cord m 1m1in c,f 1 :w r.i ~C .,nd n ,me~ of co n n:,d •,Lall !rt pri n ted o n tl,e front ._., ,vc-r n i 
ni l b r:,.fs. . , , , , . . . . , 
7. Non-com pliance, effect of. 'l •· t .~r ;, nf ,hs cn~1rt , 0 0 1r· c•c,, ;..i,,t to r<' •·,•iye ,•r 
fi le '\ 1,r ;cf \I h ·h ["'.J. tll c ni 11,IY ,~i1 '1 ti, .. r< Jni•·c•nu r, of ch i· rnJ,,. [f n<'i· h .. r .,i, ' r 
Im-. fikd;, pr )t ·· hr'· i t i, ,· c I! · • w ;l' P ,,t he '1<·:i r ~. lf one of r',c r,arl1rq fai ' , 10 1,,. 
;i prn,l• r 1,ril'f '1r· L,'lll ' ,t b ·· 1H ,r1l . b•t ·111' ,' :•st• -~t·tlJ lJe hl":trd t.'t flll' / , 11p1,n !h!' ;irg ·1 
mc:,t o( the 111-iy I" \•. I ,11111 ti " Im -f bs bC'r·a I !rd. 

IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3628 
BILLIE DANIEL LESUEUR; Plaintiff in Error 
versits 
DAVID AYRES, ADMINISTRATOR OF L. F. AYRES, 
Defendant in Error. 
PETITION FOR WRIT OF ERROR AND 
· SUPERSEDE.AS . 
To the Honorable Ji,.stices of the Supreme Court of Appeals 
of Virginia: · 
Petitioner, Billie Daniel LeSueur,. respectfully represents 
that he is aggrieved by a final judgment of the Circuit Court 
of Buckingham. County, entered on the 10th day of :May, 1949, 
ref using to set aside the verdict of the· jury and entering 
final judgment against him and B. Vf .. Thomas in an action 
at law by way of notice of motion, in which he and the said 
Thomas were defendants; a transcript of the record and ex-
hibits is herewith filed; 
The jury found a verdict jointly against petitioner and 
B. vV. ·Thomas for the sum of $1,000.00 in favor of the plain-
tiff and the -defendant Thomas did not appeal and the said 
judgment is now final as to him. 
L. F. Ayres, employed by petitioner, was killed on Dec. 
30th, 1948, when the truck in which he was riding and which. 
2 Supreme· Court of Appeals of Virginia 
was then driven by the defendant Thomas, who was also em-
ployed by this netitioner, ran off the road and turned over. 
The action was brought against petitioner and Thomas 
jointly and resulted in a joint judgment against both de-
fendants, which the Court refused to set aside. Demurrer 
was filed to the original notice of motion and the same was 
amended and a second demurrer was also filed to the amen-
ded notice of motion, which the Court overruled and forced 
the defendants to go to trial on the said amended notice of 
motion. 
*THE FACTS 
Petitioner operates a feed store in the Town of Dillwyn, 
under the name of Buckingham Farm Supply Co., he sells 
large quantities of feed to poultry raisers and delivers a 
good deal of it by truck, of which he keeps several; B. "\V. 
Thomas had been in his employ as a truck driver for a con-
siderable time and he regarded him as an experienced and 
capable man; L. F. Ayres, a negro, had worked for petitioner 
some months before, but had been off the job for some 
months, until Dec., 30th, when he was employed to help un-
load a car of feed and deliver same. 
Thomas was driving- a 1948 model GMC truck with closed 
cab and high body. The truck was 22112 feet long and the 
body was 8 feet wide. The truck was equipped with governors 
set so as not to exceed 50 miles per hour. The lights, brakes 
etc., were in excellent condition; one engine valve of the 6 
cylinder engine was burned out, which tended to slow the 
truck down below the rated speed. Thomas and Ayres, with 
the help of another man, loaded the truck with feed from the 
car on the C. & 0. Ry., siding at Dillwyn, Va., and proceeded 
to deliver it to a Mr. l\L J. McMillian who lived about 10 
miles east of Dillwyn. Thomas drove the truck and Ayres 
sat in the cab besides him. They made the delivery without 
any trouble and finished about 5 to 5 :15 p.m. (R., p. 74) 
and started back to Dillwyn on Highway No. 622, after they 
had gone some 2 or 3 miles proceeding north in a very sharp 
curve, they met a car going south. The curve was to the left 
of Thomas and to avoid hitting the other car he pulled to 
his right and left the paved part of the road, ( which was 
there between 14 & 15 feet wide without any marked center 
line) and ran into the ditch, about two feet below the level 
of the paved road and in which the mud and water was about 
2 feet deep; he proceeded down the ditch a total of about 90 
feet from where he left the pavement, struck a stump which 
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he had not seen and the truck turned over to his right away 
from the road, going over slowly on the side. Thomas 
:g• was *not hurt in any way (R., p. 50) and Ayres who had 
been sitting on the driver's right, was entirely outside 
of the cab ; the door on his side was open and turned toward 
the front and Ayres was lying under the cab with his neck 
broken and dead. 
The road made a sharp left turn for Thomas and in the 
point of the curve there was a bank several feet high and on 
this there was a heavy growth of broomstraw, so that 
Thomas could not see around the curve at all; he had on his 
driving lights and the car he was meeting had on fog lights; 
the day was rainy and dark (it later snowed) and on the 30th 
of Dec., on such a day at 5 :15 p. m. or later it was practically 
night. Thomas could not see the low fog lights on the car un-
til he was in the curve, while the people riding in the car 
could have seen the high body of the truck (6' above the 
-chassis) and the driving lights of the truck over the broom-
straw; they pulled out to the right and the truck did not 
:strike them. There are certain pictures filed (R., pp. 91-92) 
which show the way the road curved. 
THE ERRORS ASSIGNED ARE 
1st. The Court should have set the verdict aside as to 
petitioner, as it was plainly wrong· and without evidence to 
support. 
2nd. The Court should have sustained the motion of this 
petiHoner to strike the plaintiff's evidence. 
3rd. The Court erred in granting instruction No. 8 for 
the plaintiff and in refusing to grant instructions lettered 
B.C,G,H,M.,N,O,S, & V. offered by the defendants. 
4th. The Court erred in permitting the witnese, Officer 
l\foSwain, to testify that Gormas was acquitted ~nd that 
Thomas was conyicte<9of reckless driving by the Trial Jus-
tice. 
THE LAW 
In this case, in order for th~ plaintiff to recover, anything 
from petitioner, it was incumbent upon him to show that 
petitioner was in some way responsible for the injury to 
the deceased which caused his death. It is admitted that 
4* *the deceased, L. F. Ayres and the defendant Thomas, 
were the employees of this petitioner. The evidence 
plainly shows that both of them were fello-w servants, in the 
:employment of the same master; that neither of them was a 
4 Supreme Court of Appeals of Virginia: 
vice-principal as to the other; that neither of them had con-
trol over the other, either as to direction, hiring or firing; 
that this petitioner was not present; that riding in a truck on 
the highway is not a dangerous type of work ; that the truck 
of petitioner was practically new; that it had good tires,. 
lights, brakes, etc., was equipped with an effective governor,. 
and that there was no negligence on the part of petitioner 
who was not in 8 miles of the accident; that Thomas was a 
competent driver with experience and that he had driven 
this equipment for some months as well. That there is no 
evidence in this case under which petitioner could be held 
liable for the death of L. F. Ayres. The whole of the instruc-
tions given by the court disreg·arded the fellow-servants doc-
trine which is the .rule of law in this State and has been for 
J the past 100 years. This is well stated as follows: #. "Perhaps .no general principle of law has been more firm-
ly established than that the master or employer is not re-
sponsible to those engaged in his employment for injuries 
suffered by them as the result of negligence, carelessness or 
misconduct of other servants of the same employer engaged 
in the same common or general service or employment. If 
the employer has provided safe and suitable tools, machinery 
and appliances in accordance with the duty imposed upon him 
by law, he is not to be held accountable for an injury result-
ing to one · of his employees from the misuse, or nonuse of 
the instrumentalities by another employee.'' 
R. C. L. Y ol. 18, p. 712. 
And the same work, says further: 
'' All who enter the same employment are presumably f el-
low servants and the burden of showing the contrary is on 
one who asserts it." 
(R. C. L. Vol. 18, p. 712). 
5* .,, According to the weight of authority however the 
risk of injury ·-fro mthe negligence of a fellow servant is 
assumed by a servant as one of the ordinary -risks of his em-
ployment, in the absence of a claim that the employer failed 
to exercise reasonable care in the selection of the fellow ser-
vant." (C.. J. S. No. 56, Sec. 362, p. 1164) .. 
. In the case of' Lineberry v. Woodward & Lc,t,hro,p, tried 
m the Court of Appeals, D. C., a woman employee during 
lunch hour, in going from one floor- to. another of the store,. 
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was injured in the elevator by the negligence of the operator, 
who was also an employee of "'\Voodward & Lothrop; the ele-
vator was not defective and the operator was experienced. At 
the encl of the plaintiff's evidence, the defendant moved to 
strike the evidence or for a directed verdict in favor of the 
plaintiff; this was refused and the plaintiff recovered; the 
Court of Appeals held that they were fellow servants, both 
the woman and the elevator operator; that the motion for a 
directed verdict for the plaintiff should have been sustained, 
and set aside the verdict for the plaintiff and entered judg-
ment for the defendant; this case ,vas taken to the U. S. 
Supreme Court for a writ of ceritorari aiw this was refused; 
284 U.S. 648. (1~31) 1- S,-lf ll ~ (p Cf &--
In the case of Chas. Weaver & Co. v. Harding. 
An employee of a highway contractor could not recover 
from the contractor for injuries sustained when thrown from 
his truck, driven by another employee, while returning from 
work. The driver of the truck, to avoid another vehicle which 
he was meeting, on a narrow, crooked road, ran off to his 
right, struck a tree and threw Harding out and broke his 
back. A jury gave him a verdict for $12,500.00 which was 
confirmed by the lower court. On appeal, the State Supreme 
Court held that whether the injuries were caused by the ve-
hicle being met or the negligence of the driver of the Weaver 
truck, that the "\Veaver Co., was not liable for the negligence 
of the driver, he being a fellow _servant of the same master, 
both employees of the Chas. \rVeaver Co., so the judgment 
was set aside and the case reversed. 
6* •chas Weaver & Co., v. Harding 182 Miss. p. 345 (1938) 
The contention of the plaintiff, Ayres, was that although 
1 Le Sueur was not present, and had not furnished defective equipment; the fa omas was drivin th ma e 
-pal. This is not the law m Virginia. e 
____. case of N. & W. Ry. v. Houchin's Adm., clearly states the 
law to be altho one employee gives direction (in that case 
moving a train. Decided before the Federal Act as to rail-
way employees was passed) as to the execution of the work, 
hut all engaged on the train are operatives in· a common 
employment, under the same master, from whom they derive 
their authority, and compensation, and are fellow servants. 
The mere superiority of the conductor in moving his train 
does not elevate him to the position of principal or vice-prin-
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cipal, and hence if. a brakeman is injured through the negli-
gence of his conductor in failing to obey the rules of the mas-
ter for running his train, the master is not liable. 
N. & W. Ry. v. Houchin's Adm. 95 Va., 398. 
Plaintiff relied upon the case of Aronovitch v. Ayres 169 
Va., 308 and the court held with him. However, this case is 
clearly not applicable to the facts in that case. The Court 
held in that case that the wreck was caused by defective 
brakes; that the master had promised to repair them and had 
not done so and hence was liable for failure to perform a 
nonassignable duty. In our case, the driver ran off the road 
on his right side, to avoid striking another vehicle which he 
met in a sharp curve and was placed in sudden peril. The 
truck furnished him was in good repair, the mud was so deep 
he could not get his tr1,ck back on the pavement and be struck 
a stump and turned truck on the side. The deceased appar-
ently became alarmed, tried to jump out and the top of the 
cab caught and broke his neck. There ,vas no negligence of 
the master; Ayres and Thomas were fell ow servants; if there 
was any negligence it was Thomas w·ho was negligent and 
Ayres was also guilty of contributory negligence •in 
7• opening the door and trying to jump out. If he had re-
mained in the truck, he would not have been hurt as 
Thomas was not even bruised; 
Q. Did you stay in or fall out of the truckt 
A. I stayed in the truck. 
Q. Did you receive any injuries? 
A. No, sir, I didn't get a bruise. (R., p. 50). 
The lower . court in instruction No. 8 ( R., p. 102) over the 
objection of this petitioner, practically instructed a verdict 
for the plaintiff against LeSueur. There was no question 
that Thomas was an employee of LeSueur, driving his truck 
about his business, but that did not make him a vice-principal 
as to Ayres, be was merely another fellow servant. See the 
authorities heretofore cited and the reasons given in the 
record. 
Instruction '' B '' should have been given because the notice 
of motion in this case alleged that Ayres was riding as a 
'' guest''. 
Instruction "C" (R., p. 104) should have been given, as 
it correctly states the theory of petitioner that Ayres and 
Thomas were fellovi7 servants and in such case the master is 
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not liable to one servant for an injury inflicfed by another 
fellow servant. . 
Instruction "G" was offered to submit to the· jury the de-
fendants claim that Ayres and Thomas were fellow servants, 
but· under the instructions as given by the court, there was 
nothing the jury could do but find a verdict against both of 
the· defendants or against neither of them. · 
Instruction ''M'' should have been given for the reasons 
assigned above. 
· Instruction "N" should have been given because the plain-
tiff tried to prove . reckless driving by Thomas, and in such 
case, if the jury believed that state of facts, then Ayres 
should have objected to the way Thomas drove and if he sat 
quiet, then he was guilty of contributory negligence 
g• •Instruction "0" should have been given, as without 
this instruction the jury would have to find a verdict 
against petitioner, under the other instructions, even if 
Thomas had wilfully killed his fellow employee. The reasons 
.are more fully set forth un4er the objections to '' C '' & '' G'' 
hereinbef ore mentioned. · 
.Instruction "S" should have been given for the reasons 
assigned under C, G, & 0. Not all of these instructions were 
offered in the beginning, but as the Court refused to recog-
nize the existence of the fellow servants doctrine, additional 
instructions were drawn and offered. 
Instruction "V" should have been given so that the jury 
might have some rule to use in judging whether or not the 
truck was operated in a reckless manner and also correctly 
:states the burden of proof required of the plaintiff. 
Instruction '' Vv'' was based on the evidence offered that 
Ayres jumped from the truck, after opening the door and 
ihat without this act on his part, he would not have been 
injured, and it was for the jury to say whether or not, this 
was contributory negligence on the part of Ayres, which. 
would bar any sort of recovery either from Thomas or L~-
:Sueur. 
It is respectfully submitted that the witness, F. W. Mc-
Swain ,should not have been permitted, over the objection of 
petitioner, to testify that Gormas was acquitted ~nd Thomas 
was convicted when the matter was heard in the Trial Justice 
court. That this prejudiced the jury and they doubtless 
thought that the matter of the negligence of Thomas had al-
ready been decided and that they could not overcome that 
judgment. The lower court admitted this evidence because 
the officer was asked on cross examination if he did not· issue 
.a summons for both Gormas and Thomas and his answer; 
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"That is correct'' ( R., p. 15) and the pnrpO'se of this was 
not to show that either was convicted, which would have been 
improper, but merely to show that the officer who was pre-
sent on the ground was not then able to tell which of the men 
was to blame for the wreck and that he then summoned both 
drivers with the same charge. 
9* *This petition is adopted as the opening brief of appel-
lant. A copy of it is mailed to opposing counsel on the-
22d of July, 1949. And this petition with a transcrip of the 
evidence and exhibits and copies of order and pleadings will 
be filed in the office of the Clerk of the Court of Appeals at 
Richmond; ,ya. ·ou the 25th day of July, 1949. 
Petitioner prays that his counsel may be permitted to 
make an oralt statement of his reasons for reviewing the 
judgment complained of before one of the Justices of the· 
said Supreme Court of Appeals and the granting of a writ of 
error and supersedeas. 
Petitioner prays that a writ of error and supersedeas may 
be granted, the judgment and proceedings afore said re-
viewed and reversed, the verdict and judgment set aside and 
the action of the plaintiff, by way of notice of motion, dis-
missed at his costs. And that all other and further relief 
be granted as may be adapted to the nature of his case. 
BILLIE DANIEL LeSUEUR, 
By JOHN B. BOATWRIGHT,, Counsel.. 
,JOHN B. BOAT.WRIGHT, 
AttoPney for Petitioner. 
The undersigned, an attorney duly qualified to practice in 
the Supr~me Court of Appeals of Virginia, certify that in 
. my opinion, the judgment complained of in the foregoing 
petition ought to be reviewed. 
JOHN B. BOATWRIGHT,. 
Attorney at Law, 
Buckingham, Va .. 
Received July 23, 1949. 
:M. B. WATTS, Clerk 
'Writ of Error and Supersedeas granted-Bond $1500.00l 
.Aug_ust 26, 1949. 
ABRAM P .. STAPLES .. 
Received August 26, 1949. 
M.B. W. 
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RECORD 
VIRGINIA: 
In the Circuit Court of Buckingham County. 
David Ayres, Administrator of the estate of Lorenzo Francis 
Ayres, deceased, Plain tiff 
v. 
Billie Daniel LcSueur, trading and doing business as Buck-
ingham Farm Supply Company and Bern a rd Wilson 
Thomas, Defendants 
To Billie Daniel LeSueur, trading and doing business as 
Buckingham Farm Supply Company and Bernard Wilson 
Thomas: 
• You and each of you are hereby notified that on the 28th. 
day of February, 1949, at ten o'clock a. m. or as soon there-
after as counsel may be heard, I shall move the above named 
Court at its Court Room at Buckingham, Virginia, for a 
judgment against you and each of you, both jointly and 
severally in the sum of Fifteen Thousand Dollars ( $15,000.-
00) because of the following matters and things: 
That on the 30th day of December, 1948, you the said Billie 
Daniel LeSueur, trading and doing business as Buckingham 
Farm Supply Company was the owner of a certain G. M. C. 
Truck, license No. 29-751T, which was on the said 30th. day 
of December,' 1948, at about 5 :30 o'clock P. M. being operated 
on and over State Highway road No. 622 in a westerly direc-
tion, at or near Boatwright 's Store in Marshall District, 
Buckingham County, Virginia, by said Bern~rd Wilson 
Thomas, who was at the time the agent, servant and em-
ployee of the said Billie Daniel Le Sueur, trading· as Buck-
ingham Farm Supply Company, engaged in the business of 
the said Billie Daniel LeSueur, trading and doing business 
as Buckingham Farm Supply Company and at the time and. 
place aforesaid, my deceased Lorenzo Francis Ayres, was 
riding as a passenger in said truck so owned and operated 
as aforesaid; and 
2A • *That it became and was the duty of you and each 
of you to operate the said truck in a careful and lawful 
manner under the traffic conditions then and there obtaining; 
to observe and obey the laws of the State of Virginia relat-
10 Supreme Court of Appeals of Virginia 
ing to the operation of motor vehicles over and upon the 
highways of the State of Virginia, and all of the rules and 
regulations promulgated thereunder; to observe all traffic 
signs placed upon said highways by the duly constituted 
authorities; to drive to the rig·ht of the center of said high-
ways; not to exceed the speed limits prescribed by law sub-
ject to the traffic conditions then and there obtaining and the 
rules of traffic duly adopted by the proper authorities; to 
keep the said truck under proper control ; to keep the said 
truck adequately equipped with a horn so as to warn others 
of the approach of the said truck; to keep the said truck 
equipped with lights and brakes; to operate the said truck 
in such a manner as not to endanger the lives of others, but 
notwithstanding your several duties the said Bernard Wil-
son Thomas, acting as the agent, servant and employee of 
the said Billie Daniel LeSueur, trading and doing business as 
Buckingham Farm Supply Company, did at the time and 
place aforesaid operate the said truck in a careless, reckless 
and unlawful manner in violation of the aforesaid and other 
duties imposed upon you and each of you as a result of your 
said carelessness and recklessness and unlawful acts, the 
said truck was caused to ·leave the road, striking some 
obstacle, turning the said truck over and upon my deceased 
from which my deceased suffered multiple injuries to his 
body, head and limbs, from which injuries he instantly died, 
resulting in great loss and damage to his estate. 
By reason of the neg·ligence, carelessness, unlawful and 
improper conduct aforesaid of you and each of you, my 
deceased was seriously and fatally injured internally 
3A• and otherwise, and edied at the scene of the wreck in 
said :Marshall Magisterial District, Buckingham County, 
Virginia, on the 30th. day of December, 1948 as aforesaid. 
COUNT 2* That at the time and place aforesaid my 
said dece~sed was riding on the motor vehicle so owned and 
operated as aforesaid at the request, invitation and solicita-
. tion of the said Billie Daniel LeSueur, trading as aforesaid, 
and his, LeSueur 's agents and employees, to aid and assist 
the said Bernard ·wilson Thomas in handling a load of food-
stuffs to be delivered by the said Thomas on behalf of the 
said LeSueur, trading as aforesaid, and that it thereupon be-
came the duty of you and each of you to operate the said 
G. M. C. Truck in a careful and lawful manner under the 
traffic conditions then and there obtaining; to obey and 
observe the laws of the State of Yirginia relating to the 
operation of m~tor vehicles over and upon the highways of 
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the State of Virginia, and all the rules and regulations 
J>romulgated thereunder; to observe all traffic signs placed 
upon said highways by the duly constituted authorities; to 
,drive to the right of the center of the said highways; not to 
,exceed the speed of limits prescribed by law subject to the 
traffic conditions then and there obtaining and the rules of 
traffic duly adopted by the proper authorities; to keep the 
.said truck under proper control; to keep the said truck 
.adequately equipped with a horn so as to warn others of the 
.approach of the said truck; to keep the said truck equipped 
with lights and brakes; to operate the said truck in such a 
manner as not to endanger the lives of others; but not-
withstanding your several duties the said Bernard "'\i\Tilson 
·Thomas, acting as the agent, servant and employee of the 
·said Billie Daniel Le Sueur, trading and doing business as 
aforesaid, did at the time and place aforesaid operate the 
said truck in a careless, reckless and unlawful manner 
4A • in violation of *the aforesaid and other duties imposed 
upon you and each of you and as a result of your said 
carelessness, recklessness and unlawful acts the said truck 
was caused to leave the road, striking some obstacle turning 
the said truck over and upon my deceased from which my 
deceased suffered multiple injuries to his body, head and 
limbs, from which injuries he instantly died resulting in 
_great loss and damage to his estate. 
By reason of the negligence, carelessness and unlawful acts 
.and improper conduct aforesaid of you and each of you, my 
-deceased was seriously and fatally injured internally and 
otherwise and died at the scene of the wreck in the said 
·county of Buckingham on the 30th day of December, 1948, 
as aforesaid. 
·wherefore, the undersigned Administrator of the said 
,decedent's estate, shall at the time and place aforesaid, move 
the above named Court for Judgment against you and each 
'Of you both jointly and severally in the sum of Fifteen Thou-
sand Dollars ($15,000.00) as damages from the . defendants 
for the death of the said decedent. 
Given under my hand this 28th. day. of January, 1949. 
DAVID AYRES, 
Administrator of the estate of Lorenzo 
Francis Ayres, deceased. 
By A. L. PITTS, JR., 
His attorney. 
12 Supreme Court of Appeals of Virginia; 
Executed in Buckingham County, Virginia, on this 4th day 
of February, 1949 by delivering a true· copy of the Notice of 
Motion to Billie Daniel LeSueur in per.son. 
Fee .75c not paid. 
"WINFREY TAYLOR, 
Dep. Sheriff~ 
· Executed in Buckingham County, Virginia, on the 5th day 
of February 1949 by delivering a true copy of the Notice. of 
Motion to Bernard Wilson Thomas in person. 
Fee .75c ~ot !)aid. 
David Ayres, Adm., etc .. 
vs. 
LeSueur et al. 
HERBERT B. ADAMS, 
Sheriff of Buckingham County .. 
DEIMURRER 
Filed April 12, 1949. 
J. W. F .. 
(on back) 
Virgj.nia : . 
· In the· Circuit Court of Buckingham County. 
David Ayres, Admr. of the estate of Lorenzo Francis Ayres-,, 
deceased. 
v .. 
Billie Daniel LeSueur 1 trading and doing business as Buck-
ingham Farm Supply Company and Bernard Wilsolll 
Thomas. · 
Filed in Clerk's Office 2-6-'4g. 
JOHN C .. SPENCER1 Cierk .. 
We the ;fury find the verdict in favor of plaintiff and fix 
the damage a;t one thousand dollars $1,000.00. 
\VESLEY E. DUNKUM,. Foreman .. 
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5A * *David Ayres, Adm., etc. 
v. 
LeSueur & Thomas 
DEMURRER. 
13 
· --
''.:·I 
These_ defendants come and say tl1at the notice of motion 
in this case is not sufficient in law. 
And for the grounds of demurrer state that the deceased, 
L. F. Ayres, was a passenger of the defendants without stat-
ing whether or not tl1e defendants were common carriers of 
passengers or what constituted the relationship. 
That under the statement of the notice of motion it would 
appear that the deceased was a guest, and the alleged negli-
gence of the defendants is not sufficiently alleged to sustain 
the cause of action. 
"\Vherefore defendants ask to have the said notice of 
motion dismissed. 
BOATvVRIGHT & ABBITT, p. d. 
(on back) 
David Ayres, Adm., etc. 
v. 
LeSueur et al. 
DEMURRER 
Filed April 12, 1949. 
6A * *David Ayres, Adm., etc. 
v. 
LeSueur and Thomas 
DEMURRER. 
J.W.f. 
I'. 
These defendants come and say that the amended notice 
of motion in this case is not sufficient in law. 
And for grounds of demurrer state that the alleged negli-
gence is not sufficiently charged. 
That no negligence is shown as to the defendant LeSueur. 
ABBITT & BO.AT"\VRIGHT, p. d. 
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(on back) 
Ayres Adm., etc. 
v. 
LeSueur et al. 
DEMURRER NO. 2. 
Filed April 14, 1949. 
7 A• *David Ayres, Adm., etc. 
v. 
B. D. LeSueur & B. W. Thomas 
J. W. F. 
The defendants plead the general issue, ''Not Guilty" to 
the plaintiff's notice of motion. 
Ayres, Adm., etc. 
v. 
LeSueur, et al. 
ABBITT & BOATWRIGHT, p. d. 
(on back) 
PLEA 
8A * "David Ayres, Adm., etc. 
v. 
LeSueur and Thomas 
STATEMENT .GROUNDS OF DEFENSE. 
These defendants come and say that they are not guilty as 
charged in the notice of motion. 
They allege that the deceased, L. F. Ayres, was guilty of 
contributory negligence which caused his death. 
They allege that the deceased and B. W. Thomas, were 
both employees of B. D. LeSueur and that the relationship 
of master and servant existed at the time of the death of the 
said Ayres, and that the said LeSueur was not in any way 
negligent and in no way caused the death of the said Ayres .. 
That Thomas and Ayres were engaged in a common enter-
prise as employees of LeSueur and not under his immediate 
supervision. 
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They allege that Thomas was a careful driver,and a skill-
ful truck driver and that he so operated his truclt at the 
time of the alleged wreck and that the wreck was caused by 
the car operated by one Gormus meeting the said truck at a 
bad curve in the dark and Thomas, to avoid hitting the car, 
ran the truck off the road, which was to·o narrow and crooked 
at that point for the car and truck to safely pass. 
They allege that had Ayres stayed in the truck, he would 
not have been hurt, but that he recklessly jumped out of the 
truck and fell and broke his neck, which caused his death. 
ABBITT & BOATWRIGHT, p. d .. 
(on back) 
Ayres, Adm., etc.. 
v. 
LeSueur, et al. 
'9A"" *Virginia : 
(on back) 
GROUNDS OF DEFENSE 
~,"' - •· r 
In the Circuit Court of Buckingham County. 
David Ayres, Administrator of the estate of Lorenzo Francis 
Ayres, deceased, Plaintiff 
V. 
Billie Daniel Le Sueur, trading and doing business as Buck-
ingham Farm Supply Company and Bernard Wilson 
Thomas, Defendants 
The defendant appeared by counsel and filed their de-
murrer in this case and upon motion of the plaintiff, by 
. ,counsel, leave is hereby granted the plaintiff to file his 
·amended Notice of Motion for Judgment in this cause, and 
with consent of the defendants, by counsel, the said amended 
Notice of Motion for Judgment is this day accordingly filed .. 
(enter) 
JOEL W. FLOOD. 
·. (C. L. 0. R No. 7, p. 365) 
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·-,, Virginia: 
In the Circuit Court of Buckingl1am County. 
ORDER 
David Ayres, Administrator, etc. 
v. 
Billie Daniel LeSueur, Et Als. 
lOA * .. At a Circuit Court held for Buckingham County 
at the Courthouse thereof on Friday, April 15, 1949,. 
sitting as a Court of Law. 
Present: Hon. Joel vV. Flood, Judge. 
David Ayres, Administrator of the estate of Lorenzo Francis 
Ayres, deceased, Plaintiff 
V. 
Billie Daniel LeSueur, trading and doing business as Buck-
ingham Farm Supply Company and Bernard Wilson 
Thomas, Defendants 
NOTICE OF MOTION. 
This day came the parties by their attorneys and upon the-
issue joined came a panel of nine jurors duly summoned, and 
the attorney for the plaintiff having stricken off one from 
said panel and the defendant by counsel having stricken off 
one, the remaining seven (7) constitute the jury, to-wit: ,John 
C. Morgan, L. E. Eanes, Louis V. Marks, Vv esley E. Dun-
kum, R. H. Wood, Jr., C. E. Davidson, and H. L. Gary, and 
having been duly sworn, heard the evidence, been instructed 
by the Court as to the law and the argument of counsel, 
retired to their room to consider of their verdict and after 
some time returned into Court with a verdict in these words, 
'' Vv e, the Jury 'find the verdict in favor of the plaintiff and 
fix the damages at One Thousand Dollars $1,000~00. Wesley 
E. Dunkum, Foreman.'' ·whereupon the attorney for the 
plaintiff moved the Court to set aside the verdict of the Jury 
as contrary to law and the evidence because the verdict is 
insufficient as to the amount awa:rded and to award a new 
trial to the plaintiff solely on the measure of damag.es to be 
awarded plaintiff .. 
And the defendants by counsel moved the Court to set 
aside the verdict as. contrary, to. the law and the evidence: 
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for the improper admission of evidence, for the misdirection 
of the jury by the Court by giving improper instruc-
llA * tion to the Jury and refusing to give *certain instruc-
tions offered by the defendants, and further on behalf 
of the defendant, B. D. LeSueur because there is no evidence 
of any negligence or liability on the part of said B. D. Le-
Sueur to sustain any verdict of damages against him. 
And the Court desiring to hear argument from them by 
counsel for the plaintiff and defendants fixed the 10th day 
of May, 1949, to hear argument on the above motions, and 
this cause is continued. 
JOEL ,v. FLOOD, Judge. 
12A • • At a Circuit Court held for Buckingham County 
at the Courthouse thereof on Tuesday, May 10, 1949, 
sitting as a Court of law. 
Present: Hon. Joel ·w. Flood, Judge. 
David Ayres, Administrator of the estate of Lorenzo Francis 
Ayres, deceased 
v. 
Bernard vVilson Thomas & Billie Daniel LeSueur 
ORDER. 
This day this cause came on to be heard on the motion of 
the defendant, B. D. LeSueur, duly made on the 15th day of 
April, 1949, to set aside the verdict in this cause, upon the 
grounds set forth in said motion and the same was argued 
by counsel, upon consideration whereof the aforesaid motion 
is hereby overruled, to which ruling the defendant, B. D. 
LeSueur, by counsel duly excepted. 
The plaintiff, by counsel, withdrew his motion to set aside 
the verdict as to inadequacy of amount, and the defendant, 
Bernard ·wilson Thomas, by counsel, withdrew his motion 
to set aside the verdict as to the said Bernard Wilson 
Thomas. 
It further appearing that the jury failed to specify in 
what manner the sum of money awarded should be dis-
tributed and apportioned, and it appe3:ring proper to do so 
the personal representative of Lorenzo Francis Ayres be, 
and he is hereby directed to pay, after deducting reasonable 
counsel fees and costs, to the parents of the said deceased, 
the remainder of the said fund. 
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"\Vhereupon, Billie Daniel LeSueur by counsel, expressed a 
desire to apply to the Supreme Court of Appeals for a Writ 
of error and S'Wpersedeas and moved the Court to suspend 
judgment in this case for ninety (90) days for that purpqse, 
,vhich motion the Court sustained, but the defendant, Le-
sueur, shall not have the benefit of this suspension until he 
shall have given bond hef ore the Clerk of this Court in the 
penalty of $1500.00 with surety to be approved by the Clerk 
of this Court, conditioned as the law· in such case provides. 
JOEL vV. FL90D, Judge. 
I, tTohn C. Spencer, Clerk of the Circuit Court of Bucking-
ham County, hereby certify that the foregoing pages lA 
through 12A contain all of the pleadings and orders filed 
and entered in the case of David Ayres, Administrator of 
the estate of Lorenzo Francis Ayres, deceased, 1;. Billie 
Daniel LeSueur, trading and doing business as Bucking-
ham Farm Supply Company and Bernard "\Vilson Thomas 
and that the foregoing are true copies thereof. 
·witness my hand and seal : 
JOHN C. SPENCER, Clerk. 
Virginia: 
In the Circuit Court of Buckingham County. 
David Ayres, Administrator of the Estate of Lorenzo 
Francis Ayres, deceased, Plaintiff, 
v. 
Billy Daniel LeSueur, trading and doing business as Buck-
ingham Farm Supply Company, and Bernard ·wilson 
Thomas, Defendants. 
TRANSCRIPT OF EVIDENCE. 
Stenographic report of the testimony, together with the 
motions, objections and exceptions on the part of the respec-
tive parties, the instructions offered, amended, granted and 
refused, and the exceptions thereto, and other incidents of 
the trial of the case of David Ayres, Administrator of the 
Estate of Lorenzo Francis Ayres, deceased, against Billy 
Daniel LeSueur, trading and doing business as Buckingham 
Farm Supply Company, and Bernard ·wnson Thomas, on 
April 15, 1949, before Honorable Joel ,v. Flood, and Jury, 
Billie D. LeBueur v. David Ayres, Adm'r. 19 
Dr. Ga.rland Dykes.· 
in the Circuit Court of Buckingham County, at Buckingham, 
Virginia. 
Present: Messrs. Laurie Pitts and John P. Flanagan, 
,counsel for plaintiff. 
Messrs. John B. Boatwright and George W. Abbitt, counsel 
for defendants. 
Reported by 
C. R. McCarthy, Court Reporter 
Lynchburg, Virginia 
page 2 } Note : Immediately following opening statements 
of counsel the jury was taken to view the scene of 
the accident involved in this case. 
By Mr. Flanagan: 
If your Honor please, it is admitted by counsel for the 
,defense that David Ayres is the duly qualified administrator 
of the estate of Lorenza Francis Ayres, deceased. 
DR. GARLAND DYKES 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Flanagan: • 
Q. Will you state your full name! 
A. Garland Dykes. 
Q. And what is your occupation 1 
A. I am a physician. 
Q. Are you a general practitioner? 
A. Yes, sir. 
· ·Q. In what territory do you practice 1 
A. I am located in Dillwyn. 
., 
•• 1 • : 
Q. Are you the coroner for Buckingham County Y 
I, 
: :- !' 
'I 
A. I am one of the coroners for Buckingham County, 
yes, sir. . 
:page 3} Q. Did you have occasion to examine the body of 
Lorenza Francis Ayres on or about the 30th day of 
December, 19481 
A. Yes, sir. . 
Q. Please state the circumstances under which you made 
that examination. 
A. I was called by Mr. Duncan sometime between 5 :00 and 
'3 :00 o'clock, the ~ndertaker, .on that day. I went down to the 
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scene of the accident and found the body of Lorenza Ayres ... 
He had been moved and put on a stretcher and was· in aID 
ambulance when I got there. I found that he had died of a 
broken neck. That was the only serious injury that I could 
find. He had a few scratches on his face but otherwise I 
could find nothing wrong except the fracture of his neck. 
Q. Did you make your examination at the scene of the 
accident? 
A. Yes, sir, superficially, and then I examined him again 
after he was· moved to the undertaking establishment. 
Q. And you think that caused his death 1 
A. I am quite certain that was the cause of his death. 
Q. ·what was at the scene of the accident when you got 
there? 
A. The truck had been set upright. I understood that it. 
had turned over on the side but it was setting upright when 
I got there. That I believe was done in order 
page 4 ~ to remove the body which was under the. truck, as. 
I understand, and the body was on a stretcher when 
I got there. 
Q. Vl as the truck still there Y 
A. Yes, sir. 
CROSS EXA!UNATION. 
By Mr. Boatwright: 
Q. You say the body was in the ambulance when you saw 
iU 
A. Yes, sir. 
Q. And the only thing you found of a serious nature was 
a broken neck Y 
~Y~,~~ . 
Q. Was this a young man or an old man Y 
A. He was a young colored man I would say about 18 or 
20 years of age. I have forgotten his exact age. 
Q·. And you didn't find any bones. broken or anything 
wrong .except his neck was. broken I 
A. That is correct. 
RE-DIRECT EXAMINATION. 
By Mr. Flanagan: 
Q. Doctor; that injury was sufficient to cause death1 was it 
nott 
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F. W.·McSwain 
A. Yes, sir. Death was probably a result of injury to the 
spinal cord instead of the fractured vertebra . 
. Q. Mr. Boatwright seemed to think that a broken neck 
is just a slight injury. It can be quite serious, can it 
noU 
page 5 ~ A. It is not necessarily fatal but death results 
from injury to the spinal cord. It is pretty serious. 
Q. And in your opinion that is the cause of the death of 
this man in this case 1 
A. Yes, sir. 
The witness stands aside. 
F. ,v. Mcs·w AIN 
(state trooper), having been first duly sworn, testifies as 
follows: 
DIRECT EXAMINATION. 
By Mr. Flanagan: 
Q. Mr. McSwain, how old are you 1 
A. I am 30. 
Q. ,vhat is your occupation 1 
A. Virginia State Police. 
Q. How long have you been on the State police force¥ 
A. For a little over three vears. 
Q. "\Vere you on the police force and operating in Bucking-
ham County on the 30th of December, 1948 Y 
A. Yes, sir, I was. 
Q. Did you in your capacity as a state police officer respond 
to a call to go to the scene where Lorenza Francis Ayres 
"had been killed¥ 
A.. Yes, sir. 
page 6 ~ Q. I want you to state to the jury, 1Ir. McSwain. 
just what you found when you got there. W11at 
time did you get the call 1 
A. I got the call probably thirty minutes after it happened. 
They had already removed the body and it was probably 
quarter of si.."{, as near as I could get at it, and the accident 
happened at 5 :15 p. m. 
Q. In Buckingham County ·1 
A. In Buckingham County on Route 622. 
Q. Now, state to the jury just what you found. ·what was 
the situation when you got there 1 
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A. The truck had been turned back on its wheels to get 
the body out from under it. The driver of the truck, Bernard 
Thomas, wasn't there at that time but I saw him going on 
to the accident. Mr. LeSueur went to the accident with me. 
·when I talked to Thomas he told me about meeting a car 
on this curve and told me the boy's name. 
Q. Talk a little louder. 
A. He told me the boy's name who was driving the other 
car. 
Q. That w_as Mr. Gormas V 
A. That is right. I don't know if you want me to go into 
detail.· The truck was traveling in a westerly dirc~tion 'and 
the car was meeting it and they met on this curve. 
Q. Let me interrupt you. That would put the 
page 7 } LeSueur truck on what you would ordinarily say 
was the outside of the curve Y 
A. Yes, sir. 
Q. And the Gormas car was on the inside of the curve.? 
A. That is right. In questioning Gormas he stated-
Q. (interposing) ,v as :Mr. Thomas there when he made 
that statement¥ 
A. No, sir. 
Q. Well, you can't tell that. Did you talk to Mr. Thomas¥ 
A. I talked to Mr. Thomas. I was trying to think whether 
it was at the scene that I talked to him. I don't remember 
offhand whether it was or not. 
Q. Did he give any explanation how his truck got there¥ 
A. Yes, sir. He said he met l;l. car, the Gormas car on 
the curve and to avoid hitting it he had to keep straight. 
The road is very narrow and there wasn't enough room for 
both of them and it would be pretty close and can I state 
what Gormas said to me¥ 
Q. No, you can't tell what he said unless Thomas was 
there. 
By The Court: 
·Q. Was Mr. Thomas there¥ 
A. No, sir. Mr. LeSueur was there. 
The Court: Mr. LeSueur is one of the defendantR. 
page 8 } By Mr. Flanagan: 
Q. Go head and tell what Mr. Gormas saia.. 
By Mr. Boatwrig·ht: I object to any statement Mr. Gormas 
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F. W. McSw.ain 
might have made because while it is true these people :are 
sued together but it isn't evidence except as to the one who 
was driving .. 
By the Court: I can't hear you. Let the jury retirP. 
Note: (The jury retires· from the court room.) 
By Mr. Boatwright: They are seeking to introduce some 
statement made by Mr. Gormas to Mr. McSwain and it is 
purely hearsay as regards to one of these defendants. In this 
case there might be a verdict against one defendant and not 
against the other. 
By the Court: While the jury is out let's hear what he 
'Said. 
Q. Mr. McSwain, what did Mr. Gormas tell you. 
A. He told me as he came around the curve that Gormas 
met him and Gormas said that as he was driving along he 
saw the top of the truck and that he pulled off as far as he 
· eould get. 
· Q. Gormas told you whaU 
A. That he saw the top of the truck coming and 
page 9 r that he pulled over to the bank as far as he could 
get and the truck came around and barely missed 
him and ran off the road. 
By Mr. Boatwright: Now, if your Honor please, Mr. Gor-
mas is here summonsed as a witness for the plaintiff and he 
can make his own statement. 
By the Court: I see the point you are making, :M:r. Boat-
wright, and I suppose it is well taken. Mr. LeSueur is the 
principal and Thomas was his employee. The objection is 
sustained. 
By Mr. Flanagan: I think your Honor's ruling is correct. 
Note : (The jury returns into the court room.) 
By Mr. Flanagan: 
Q. Did you see any tracks there, Mr. McSwain, where the 
Hormas car went off the road T 
A. I saw tracks there but the car had been moved and 
was at his home when I saw it. 
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Q. I am talking about the LeSueur truck. 
A. Oh, yes, I saw some tracks, but not in the road. There 
were marks made off the road. 
Q. Did the marks indicate where he went off the road 7 
A. Yes, sir. 
page 10 ~ Q. Now tell the jury what you know about those 
marks, the direction they took and how far they 
went. 
A. I made a sketch very soon after that that I have here· 
that was used in the Trial Justice's Court. I would like to 
use that if it 'may be shown.-
Q. Did you make that sketch¥ 
A. Yes, sir. It was made at the scene from measurements. 
I took. (indicating on sketch) This is the bank on the in-
side. The truck as it came around here it left the road 
approximately next to this dip and it went fifty feet and at 
fifty feet it was seven feet off the road and it went the rest 
of the distance to make it 94 feet in all until it hit the stump. 
The stump was 9 feet from the edge of the road here. The: 
road on an average is about 16 feet wide. 
By a Juror: 
Q·. This is where Gormas' car was¥ 
A. There were tracks that were over here but I don't 
know where it was from my own knowledge, but was tracks 
pointed out to me as being Gormas' tracks. 
By Mr. Boatwright: That is hearsay, if your Honor please. 
vVe object to him telling what somebody told him. 
The Witness: There was a mark over in the side ditch over 
next to this bank and as close to the bank as it 
page 11 ~ could get and just a little bit back from where the-
truck went off, nearly straight across from it but 
it was back just a little bit, and it paused there .and then it 
went ahead. You could see where it spinned a little bit before! 
it went ahead. 
By Mr. Flanagan~ 
Q. Mr. McSwain, on the right-hand side of the road as·. 
Gormas was proceeding what is the situation with reference·· 
to a bank or a ditch on his right-hand side! 
A. Gormas? 
Q. Yes, sir. 
A. There is a ditch that gradually slopes off~ not very 
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much of a ditch, and a bank there is three and a half to four 
feet high. 
Q. Did his car get as far as that embankment before it 
stopped? 
A. It was against the embankment. It had been raining 
and the roadway wasn't wet but the ground had right much 
moisture in it and the bank here was slick, this red bank, 
and the car had gone up as close to it as it could. In another 
inch or so it would have slid right into it. 
Q. On the other side of the road where the truck went off 
what is the situation over there with respect to ditches? 
A. There is a ditch in this place here that looks like it 
might have been an old roadbed and it was real wet down 
in there. When the truck wheels went down in it it went 
down at least a foot or more down into it and cut 
page 12 ~ right down into it. 
By Mr. Boatwright: 
Q. In the mud in the ditch¥ 
A. Yes, sir. The mud in the ditch was real soft. 
By M:r. Flanagan: 
Q. Did it get out of that ditch? 
A. Yes, sir, it came out and the front part of it was in this 
position (indicating on diagram) and the rear back this way 
and it came around and as it hit the stump it slid sideways 
and flopped over on the side. 
Q. Now, how high is that embankment that would be on 
the right of the LeSueur truck where the old road is which 
you have described¥ 
A. ,v en, it started at about the same level. It is not very 
much difference in it between here and the other side of the 
ditch, but down in the ditch it is probably three feet or more 
low·er than the road. 
Q. ·what I am trying to develop is did he go down in this 
old road and then out on the other side f 
A. Yes, sir. He crossed it at an ang'le. 
Q. Now, did Thomas tell you whether he was on the right 
or left-hand side of the road! 
A. He said that he was probably about the middle of the 
road until he saw that he would hit the car and then he kept 
strnight, as near as I can come to his words. 
Q. From the way he described it to you ve was 
page 13 ~ over the center of the road, over on the wrong 
side? · 
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A. I don't think he said that. As well as I can remember 
he said he was near the middle of the road because you 
would have to go mighty slow to stay on the very edge of the 
road all the way around that curve, and he had been over 
that road many times, so he stated to me, and he said he wa~ 
probably about the middle of the road. 
Q. If he had been going slow and had had good brakes 
he ··wouldn't have gotten where he was f 
By Mr. Boatwright: We object to that. That is asking for 
a conclusion. 
By the Court: Objection sustained. 
By Mr. Flanagan: 
Q. Did he tell you whether he tried to stop the truck or 
notf 
A. He didn't. I understand it all happened so quick he 
didn't have time to put on brakes until he left the road. He 
was trying to avoid ·hitting the car. He had his wheels turn-
ing just a little bit to make the curve and he straightened 
his wheels and kept straight and then applied his brakes. 
Q. Do you know how high that·truck was in feet? 
A. No, sir, I don't know how high it is from the ground 
to the top. · 
page 14 r Q. It is much higher than Mr. Gormas sitting 
in his car? 
A. Yes, .sir. 
Q. In other words, if he was coming around the ~urve and 
more or less down that grade and Mr. Gormas was coming 
the other way he was looking down on Mr. Gormasf 
A. Yes, sir, he would be. 
Q. And would that not rais~ Mr. Thomas, driving the 
truck, over the top of any obstructions such as underbrush 
coming around that curve? 
A. I don't know. I have never been around there hi a 
truck and don't know how high you would be exactly. 
Q. But he was in a better position to see if he was sitting 
in that high position than Mr. Gormas? 
A. Yes, sir. You asked me about the brakes. I don't know 
whether he put on brakes. There was no evidence of putting 
on brakes before he left the hard surface road. 
Q. What happened to the truck after it struck this stumpf 
A. It hit at an angle in such a manner that it turned over 
on its side. 
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Q. How big a stump was that Y 
A. Probably about that big (indicating). 
Q. That would be about 18 inches 1 
A. It was a very solid st~mp. 
Q. 16 to 18 inches .in .diameter 1 
page 15 } A. Yes, sir, I imagine so. 
Q. And that was rooted in the ground? 
A. Yes, sir. 
Q. Did it knock it out of the ground Y 
A. It moved it some but it didn't knock it out of the 
ground. 
CROSS EXAMINATION. 
By Mr. Boatwright: 
Q . .., Mr. McSwain, as a resuJt 9£ ]tAJU: inyestjgatjon th.qt 
you made there the gro11neidl,·hat =tNgb+ yg11 issued a sum-
mons fo ormas and e . ~ 
t I n t OU 1 
A. That is correc . 
Q. You say that Gormas' car was not there when you 
arrived 1 
A. No, sir. 
Q. And the truck had been turned back on its wheels when 
you got there? 
A. Yes, sir, that is right. 
Q. You say Mr. LeSueur went down with you in the car? 
A. Yes, sir. 
Q. Did you advise Mr. LeSueur of the wreck or did he 
tell you about it? How did you get together Y 
A. By the time I ,vas notified the body was already in 
Dillwyn and Mr. LeSueur was up there and as I passed his 
place of business in Dillwyn I saw a boy who 
page 16} worked for him and I figured that he would know 
something about it and I stopped to find out about 
it and I found out then the body had been brought back and 
1\1:r. LeSueur was there; so I got him to go with me there to 
the scene of the accident. 
Q. Mr. McSwain, you got there a short time after the 
thing occurred on the same evening. 
A. It was probably thirty minutes or more after it hap-
pened. It was already dark. 
Q. And you say in the ditch on what would be the north 
side of the road, or Thomas 's right, you say the ditch was 
several feet below the level of the hard surface road T 
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A. Yes, sir. 
Q. And that the mud in the bottoIII of that ditch caused! 
the truck to cut down about a foot deep f 
A. Yes, sir. It was a very soft mushy place. Water evi-
dently stood in it and it ·was just real soft. 
Q. ·water was standing in it at the timef 
A. It was some, yes, sir. It had been raining some. 
Q. Had it been raining almost continuously before that 
time nearly every day! 
A. It was in a wet season, yes, sir. 
Q. And on that particular day it had _been raining that 
day, hadn't itY · 
A. It rained in the afternoon, yes, sir, and it snowed that 
·night some while we were there. 
page 17 · ~ Q. And it was a cloudy, dull dayt 
A. Yes, sir, that is true. 
RE-DIRECT ~"'rAMINATION 
By Mr. Flanagan : 
Q. Mr. Boatwright asked you did you give Mr. Gormas a: 
summons to court and you said "yes''. 
By Mr. Boatwright: Before you go any further I would like 
to be heard. 
By Mr. Flanagan : He wanted to interject it in here. 
By Mr. Boatwright: I understand what the gentleman is 
trying to do and I don't think he has any right to do it. 
By Mr. Flanagan: You had no right to do what you did. 
By the Court: Mr. Flanagan just repeated the same ques-
tion you asked. 
By Mr. Boatwright: I Imel a rig·ht to do what I did but I 
don't know if he has the right to do what he wants to do. 
By the Court: All he has done so far is to repeat a ques-
tion you asked him. 
By Mr. Boatwright: But be told me what be is going to do, 
and I anticipate his next question. 
page 18 ~ By the Court: Ask your next question, Mr-. 
Flanagan, and I will rule on it. 
By Mr. Flanagan: 
Q. Did you attend that trial, Mr .. McSwain f 
A. Yes, sir. 
Q. What action did the court take Y 
By Mr. Boatwright: That is what I was objecting to. 
By the Court: Objection sustained. 
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. By Mr. Flanagan: I don't want to argue before the jury 
but here is the situation we are in. We have got a situation 
where l\fr. Boatwright injected in here that he gave both 
of them a ticket. 
By the Court: You gentlemen of the jury, go to your 
room. 
Note: (The jury retires from the court room.) 
By Mr. Flanagan: Now he has got that before the jury 
and leaves the jury under the impression that this officer 
would testify that Gormas was also found guilty of some 
negligence. Now, since he has got that to the jury we are 
entitled to show the jury that Mr. Gormas was acquitted in 
the Trial Justice's Court. 
pag.e 19 ~ By the Court : ( addressing the Court Reporter) 
Mr. McCarthy, read the question Mr. Boatwright 
asked the witness and the witness' answer to that question. 
Note: ( The question and answer above ref erred to was 
read back to the court.) 
By Mr. Flanagan: The record leaves us in this position: 
The jury would have a right to infer from that question 
and answer that the officer believed that both of them were 
guilty of some negligence and I think we are entitled to have 
him testify that Gormas was acquitted when he came in the 
Trial Justice's Court, not that anything happened to Thomas 
but that Gormas was acquitted. 
By Mr. Boatwrig·ht: If you Honor please, the purpose of 
that question was to show the conclusion that this witness 
reached at the time that he was there present and had heard 
both drivers. ,vhat conclusion somebody else reached after-
wards after hearing the evidence in the case has no bearing 
on this matter at all but it does sho,v that this witness was 
present, and talked to both parties about what happened, 
both drivers, and that he thought it was his duty under the 
instructions he has from the Motor Vehicle Department to 
have both parties summonsed into court. \Ve 
page 20 ~ don't think anybody is entitled to go further than 
that in this case. "\Vhat might happen in the Trial 
Justice's Court, the Circuit Court or the Supreme Court 
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has no bearing. If both had been convicted or both acquit-
ted we couldn't show it in this case; therefore, I think the 
question asked by the gentleman for the plaintiff is improper. 
·we could go as far as we did go and there was no objecti<;>n 
on their part. It was admitted without objection but we do 
object to going any further than that. ,v e went as far as 
the law permits to be clone in a case of this kind and the re-
sults in the Trial Justice's Court has no bearing· in this 
case. 
By the Court: The objection is overruled, l\fr. Boatwright. 
It seems to me you have opened the question yourself and 
the jury would be misled having been told by the officer 
that he gave them both a ticket. As a matter of fact, I think 
if objection had been made to your question I w·ould have 
sustained it. Of course, counsel for the plaintiff were very 
glad for you to ask the question, I take it. At any rate, I 
am going to let the officer testify that this particular party, 
Gormas, was or was not convicted on the charge of reckless 
driving but not to go any further than that. 
page 21 ~ By !fr. Boatwright: Your Honor, we object to 
counsel asking- the question and any answer that 
may be given to it and also except to the ruling of the court 
on that question and we have stated, I think, our reasons 
for it and if not I will be glad to go further. 
Note: (The jury return into the court room). 
By Mr. Flanagan: 
Q. I think you testified you did attend the trial of Mr. 
Gormas in the Trial Justice's Court. 
A. Yes, sir. 
Q. Was he acquitted or convicted of any wrong doing¥ 
A. He was acquitted of what he was charged with. 
By Mr. Boatwright: Counsel for the defendant excepts to 
the question and the answer made thereto and to the ruling 
of the court in the admission of this evidence and moves the 
court to exclude it. 
By the Court: The motion is overruled. 
The witness stands aside. 
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having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION .. 
By Mr. Pitts: 
Q. Mrs. Gormas, on the afternoon of December 30th, 1948, 
where were you about 5 :00 or 5 :15 that afternoon Y 
A. We were at the scene of the wreck at 5 :00. 
Q. At the scene of the wreck at 5 :00! 
.A. Yes, sir. It happened at 5 :00 o'clock. 
Q. Mrs. Gormas, I want you in your own way to go ahead 
·and tell that jury what happened there that afternoon. 
A. Well, we were on this road going north at the rate I 
should say of about 25 miles an hour. ,Ye saw the truck ap-
proaching in plenty of time for us to get in the ditch. ·we 
got all the way off the road as far as we could get and 
·stopped and I think we were at a complete standstill, almost 
if not complete stop, before he passed us, and I turned and 
looked back and the truck was turning over. Then my hus-
band jumped out and ran back and I saw him and Mr. 
Thomas trying to move the truck and I hollered and said 
"Is there anything I can dot" and my husband said "Mr. 
Thomas wants me to go get someone''. So we went back and 
got help from Boatwright 's store and went back to the scene 
and I didn't stav there but a little while after that. I had mv 
young daughter with me and went on to the next 
page 23 } house. 
Q. Did you see this truck approaching you be-
fore you went off the road? 
A. Yes, sir, I did. 
Q. Could you tell the jury the speed of that truck? 
.A. V\7 ell, I should say around 55 miles an hour. . 
Q. In other words, that truck was coming up to that curve 
at the rate of 50 or 55 miles an houd 
A. Yes, sir, and on our side of the road. 
Q. And you pulled out in the ditch on the right-hand side? 
.A. On our side of the road, on the right-hand side of the 
road. · 
Q. How far off the hard surface did you get f 
A. vVe had two wheels on the right off and the other two 
wheels were not off but were off as far as we could get. We 
had come to a complete stop because we couldn't get any 
further. -we were just off the road as far as we could go. 
Q. What was the position of the truck you were meeting 
with reference to the center of the road? 
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A. Well, is just seemed it was entirely on our side. It was 
leaning right to the curve, coming right to us. 
Q. In other words he was to your judgment hugging the 
curve as he came around °I 
A. Yes, sir. 
Q. And all of a sudden to miss you all he turned to the 
right and went on out of the road? 
page 24 ~ A. Yes, sir, he turned. He did not touch us. 
Q. How close did he come to you Y 
A. I don't kno,v but he was close. I don't know how close·. 
He did not- touch us. 
Q. Did not touch you 6l 
A. No, sir. 
Q. He pulled to his right and missed you all 1 
A. I know he missed us. He. apparently pulled to the right. 
because as I looked back I saw the truck going over. 
Q. And you are satisfied your car was off of the road 
with two of your wheels in the dirt wl1en he passed¥ 
A. Yes, sir. We had come to almost if not a complete-
stop.. We were all the way on our side of the road and off 
of our side of the road in the ditch. 
Q. And you did that to keep him from hitting you 6l 
A. Yes, sir. ·we saw him in time to take the ditch as far-
as we could. 
Q~ How far· down the road did you see him coming up 
there-1 
A. ,v e saw him long enough, early enough for us to get 
out of the- road as far as we could go but I couldn't tell you 
exactly how far. 
Q. If you hadn't gotten out of the road and in the- ditch 
would he· have- hit you f. 
A. He certainly would have. He couldn't have- missed us ii 
we had not gotten o.ff tI1e road as. far as we did .. 
page 25 f CROSS EXAMINATION 
By Mr. Abbitt: 
Q~ Mrs. Gormas, you say you were going about 25 miles: 
an houri 
A. Yes, si:r. 
Q. Were any lights on either ve·hicle f 
A. Yes-, sir, on both. We saw the tn1ck lights and we-
had our fog Tights on. 
Q. You first saw the truck lights, is that rightf 
A. Well, I don't ·.particularly know that I saw the lights: 
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first. ,,re saw the truck coming and my husband made men-
tion of the fact he could see him coming and he immediately 
drove to the ditch. 
Q. It was near enough to night to use your lights 1 
A. No, they ,vere not at all necessary, I do not think, at 
that hour of the night. 
Q. But yo.u could see his lights 1 
· A. Yes, I could see the lights. The lights wouldn't show 
up too much but you could see all right without the lights. 
· Q. Now, I believe you stated a moment ago that you esti-
mated the truck was going about 55 miles an hour. 
A. Yes, sir. 
Q. But you only saw that truck a short distance, didn't 
you? 
A. Yes, sir, but enough distance for us to have gotten out 
of the way because we knew he was hugging the 
page 26 ~ curve. 
. Q. "\Yhat was the first part of the truck that 
you saw, Mrs. Gormas °? 
· A. I just remember seeing the whole truck. I could see 
the entire hood and body. 
Q. And then, of course, it was close to you when you first 
··· saw it°?· 
r,: 
A. It w·as close but we could see it long enough ahead 
to get out of its way, to the best of our ability any way. 
Q. Did either driver sound a horn·~ 
A. No, sir. 
Q. That is a sharp curve, is it not f 
A. It certainly is. 
Q. How could you see the truck off a distance enough to 
arrive at its speed 1 · 
A. I guessed it at 55 but it was going very fast. 
Q. Do you drive 7 
A. I certainly do. 
Q. Didn't you testify when there was a hearing before 
Mr. Grandison Rogers that you thought the truck was going 
about 65 at that time I 
A. I said 55 or 60. 
Q. 55 or 60? 
A. Yes, sir, I said 55 or 60. 
Q. And did not say 651 
A. No, sir, as I remember I do not think I did. I am sure 
I didn't. I never said above 60. I said 55 or 60. 
page 27 ~ Q. Since you testified at that hearing l1ave you 
not beard that the truck had governors on iU 
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A. Yes, sir, I did at the trial. 
Q. You beard it at the trial after you testified? 
A. I think I was on the stand before Mr. LeSueur was. 
Q. Therefore, you testified before you heard about the 
governors! 
A. Yes, sir. 
By 1\fr. Flanagan: vVe object to that" as being any evi-
dence at. all because this woman was presenting evidence 
which was purely hearsay. I don't know why Mr . .Abbitt 
is asking her that. She can't testify to it because she knows 
nothing about it. 
By the Court: Objection· overruled. 
Bv. Mr. Abbitt: 
·Q. Did you go back to the truck to look at iU 
A. No, sir. I did not get out of the car. I had my small 
daughter and I couldn't leave her. 
. Q. Do you know the width of that road? 
A. No, sir, I do not. I never have measured it and I 
never walked on it. 
Q. If Mr. Thomas had not cut his truck from what you 
could see sharp to the right, to his right, would he not ·have 
hit you 1 
page 28 ~ A. Definitely, right in the face. 
Q. If he had left part of his truck on the hard 
surface road would he have hit you f 
A. You mean the body part? 
Q. Yes. 
A. I do not think so. I don't think so. He was going at 
such a rate by the time I turned around to see he was turn-
ing over. ' 
Q. How far had his truck passed you before it turned 
over? 
A. I do not know. I never measured it and I have no idea. 
Q. Do you recall whether part of the truck had passed be-
fore it went over? 
A. I do not know·. 
Q. I believe you said your husband's car had fog lights on 
it. 
A. Yes, sir. 
Q. And they are lower to the ground than the others? 
A. Ours are just below the other lights, about four or five 
inches above the bumper. 
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Q. ·what color are your fog lights! 
A. Regular fog lights, yellow. 
Q. That is amber color Y 
A. Yes, sir. 
Q. And what color is your car? 
page 29 } A. Black. 
Q. Kind of greyish-black 1 
. I 
A. No, it was painted black about a year ago. 
Q. Was your husband given a summons as well as Le-
Sueur 's driver? 
A. Yes, sir, he was. 
Q. And you were here to testify on his behalf the first 
time? 
A. Yes, sir. 
Q. Do you know who reported the accident to the officer 7 
A. I took my husband back to Boatright's and he told 
them about the accident and asked them to call the doctor 
.and the cop and Mr. LeSueur . 
• 
RE-DIRECT EXAMINATION 
By Mr. Pitts: . 
Q. Are you certain that Mr. Thomas was hugging the in-
~ide of that curve when he came around there t 
A. Yes, sir. 
Q. Is that a bad curve or not? 
A. Yes, it is a bad curve. 
Q. Could you have -seen this truck whether it had lights 
on it or not? 
A. We noticed the lights, yes, sir. 
Q. But you could have seen the truck any how? 
A. Yes, sir. 
page 30 } Q. And you did see the truck? 
A. ·Yes, sir. 
Q. And you saw that he was traveling fast and you got 
out of the way? 
A. As far as we could, yes, sir. 
Q. What were the weather conditions that night? 
A. Well, it had been raining that afternoon but we hadn't 
had any rain I would say for at least an hour if not more. 
Q. Was the road wet 1 
A. Not too wet. It had been raining in the afternoon 
though. 
The witness stands aside. 
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having been first duly sworn, testifies as follows:· 
DIRECT EXA.1\1::i:NATION. 
By Mr. Pitts: . 
Q. Mr. Gormas, on the afternoon of December 30th, about 
5 :00 or 5 :30 o'clock, where were you and what were you 
doingf 
A. I was going dow.n the road, Route 622. 
Q. Go ahead in your own way and tell the court what 
happened. 
A. Befor~ .I ·ll,.pproached this curve I was driving 25 miles 
· an hour and as I approached the curve I slowed 
page 31 ~ up. 
Q. ,vhat made you slow up? 
A. vV ell, I usually slow up for that curve and most of 
those curves along there. Th~t truck came around the curve 
on the v.rrong side of the road directly facing me. I cut into 
the ditch. The truck went by, left the road, went down the 
bank, hit the stump and turned over. ~ 
Q. "'\Vhat did you do then f 
A. I got out of the car and went back to the truck as quick 
as I could. 
Q. Then what did you do f 
A. vV e tried to move the truck but we couldn't shake it 
so I went back to the car and my wife turned the car around 
and we went hack to Boatwrig·ht 's store for help. 
Q. Did you phone for the officer, and so forth Y 
A. I asked them to do it. 
Q. Mr. Gormas, you were driving your car I believe, were 
you not? 
A. Yes, sir. . 
Q. ·Did you see this truck approaching you f 
A. Yes, sir. 
Q. "'\Vhat would you say w·as the speed of that tn1ck ¥ 
A. I _w·ould say 55 to 60. 
Q. 55 to 60 miles an hour f 
A. Yes, sir. 
Q. "'\Vhen you saw the truck approaching you on that curve 
why did yon stop? 
A. I pulled right into the ditch and the soft mud 
page 32 } almost stopped me. 
Q. Why did you pull into the ditch t 
A. Because the truck was going to hit me. 
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Q. ·where was the colored man's body when you got back 
down to the truck? 
A. Laying on the ground with the top of the cab laying 
across his chest. 
Q. He was under the cab part 1 
A. Yes, sir. 
Q. And the truck had hit that big sfump there and turned 
over? 
A. Yes, sir. 
By Mr. Boatwright: I object to the leading questions. 
Bv Mr. Pitts: 
·Q. ·what did the car hit down there¥ 
A. Hit the stump and turned over. 
Q. Then what happened¥ 
A. Got out and went back there. 
Q. \Vhat size truck was this 1 
A. G.M.C. truck, ton and a half, I guess. 
Q. G.M.C. truck? 
A. Yes, sir. 
Q. What kind of body did it have on iU 
A. It was a tall body. I guess it was what you would call 
a stake body. It was a tall body. 
page 33 ~ Q. You are certain it was a G. M. C. truck? 
A. Yes, sir. 
Q. vV as it loaded or empty Y 
A. Empty. 
Q. And what time of the evening do you think it was? 
A. About 5 :00 o'clock. 
Q. Was it getting sort of dark¥ 
A. No, sir. 
Q. Could you have seen that truck if it hadn't had lights 
on iU 
A. Yes, sir. I saw the top of the body before I saw the 
front of the truck. 
CROSS EXAMINATION. 
By l\f r. Boatwright : . 
Q. Mr. Gormas, you say you could see the top of the 
body of the truck before you could see the rest of the truck, 
is that righU 
A: Yes, sir. 
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Q. "Where you saw the top of the body was over the little 
bank which was to your righU Yon saw it coming around 
that, didn't you T 
A. Coming around the curve. 
Q. The bank kept you from seeing the rest of the truck 
except the top of the body 1 
A. I could see I guess two feet of it or more. 
Q. You don't know how high it is, do you? 
page 34 r A. No, sir, I don't. 
Q. Now, Mr. Gormas, this truck didn't strike 
you at all, did it? 
A. No, sir. 
Q. How far had it passed you before it turned over? 
A. I just don't know. I didn't measure it. 
Q. ·well, you were there and saw it, tell the jury as near 
as you can how far. 
A. From the time it passed me until it hit the stump and 
turned over? 
Q. I am not asking you about the time but ho-w far, how 
far after it passed you did it go before it turned over? 
A. It would be guesswork anything I tell you because I 
did not measure anything. 
Q. You are familiar with that place there on the road, 
aren't you? 
A. Yes, sir. . 
Q. You live near there¥ 
A. About a couple of miles down the road, I guess. 
Q. You travel that road practically every day? 
A. Yes, sir. 
Q. You can still see the mark on the stump where the 
truck hit it, can't you 1 
A. Yes, sir. 
Q. Now, how far is that from the sharp part of the 
curve? 
page 35 ~ A. I really don't know. 
Q. Have you any idea f 
A. I just didn't measure anything down there and couldn't 
give it to you in feet to save my life. 
Q. Had the truck passed you at all? 
A. Yes, sir. ·when the truck passed me I was in the 
ditch. My two right wheels were over as far as they would 
get. 
Q. And was the truck on the hard surface road when it 
passed you? 
A. Yes, sir. 
e 
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Q. The true~ was on the hard surf ace road when it passed 
you? 
A. Yes, sir. It barely missed me. 
Q. Mr. Gormas, don't you know, as a matter of fact, that 
the truck pulled off the hard surface road right at the point 
,pf the curve? 
A. I don't know that it was the point of the curve. I didn "t 
measure it. 
Q. You said it was on the hard surface when it passed 
you. 
A. It was on the hard surf ace. 
Q. Did it pass you on the hard surface on the sharp part 
of the curve? 
A. I guess so. 
Q. It passed you at the sharp point of the 
page 36 } curve? 
A. I guess it was. I didn't measure anything 
-down there. 
The witness stands aside. 
By Mr. Flanagan : I want you to call Mr. Bernard ·wnson 
Thomas as adverse witness. 
By the Court: He is one of the defendants. You may call 
him as an adverse witness. 
BERNARD ,vILSON THOMAS 
called as an adverse witness, being first duly sworn testi-
fies as follows : 
EXAMINATION 
By Mr. Flanagan: 
Q. vVha t is your name? 
A. Bernard Wilson Thomas. 
Q. How old are you? 
A. iwenty-three. 
I 
- . . -· - -.. ---·. ~-
Q. \vhere do you live? 
A. I live just below Dillwyn, east of Dillwyn about three 
-and a. half or four miles. 
Q. Who were you working for on the 30th of December, 
1948? 
A. Mr. Billy LeSueur at Dillwyn. 
Q. ·what did you do? 
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A. I delivered feed. l was his truck driver, driving his 
truck free deliyer,1. ---
page 37 r Q. i-iow iong haa you worked £or him, 
A. I had been working with him about five 
1;,Q9nths driving the tmck. Q. You have lived in Buckingham all your life¥ 
A. Yes, sir, what time I wasn't in the service. 
Q. Did you live in the section where this road is where 
you had the accident? 
A. Not that section but near to the section of Dillwyn. 
Q. How much have you used that road t 
A. ·wen, I used it mostly only when I carried Mr. Le--
Sueur 's feed dcrwn there. I carried most of the feed after I 
started working for him down in that neighborhood. 
Q. Did you carry it down to his farm 1 
A. His farm is not down that road. 
Q. That was feed he had sold to his customers and you 
were delivering itf 
A. Yes, sir, customer's feed. 
Q. How often did you go over that road? 
A. I would say about once a week I would go down that 
road. 
· Q. You testified in the Trial Justice's Court didn ''t you °I 
A. Yes, sir. · 
Q. And didn't you testify there you went over it about 
twice a week? 
A. Once or twice. 
page 38 ~ Q. You knew the road f 
A. Fairly weII, yes, sir. 
Q. You knew this dangerous curve was tliere 6l 
A. Yes, sir. · 
Q. And you knew it was a dangerous curve¥ 
A. Well, it was a sharp curve, yes, sir. 
Q. And you had been around it enough to know what speed 
you could o~erate your truck and take the curve! 
A. Yes, sir. 
Q. And when you did operate it in such a manner that 
you could take it, of course, you didn't turn over Y 
A. That is right. 
Q. Never· turned over but once 7 
A. No, sir, not in that truck I didn't. 
Q. But if you were driving your truck, taking in considera-
tion the cu'rve in the roa.d and the general traffic· conditions 
obtaining tllere, if you drive your truck in a careful manner 
• 
t 
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you would have no trouble in making that curve, would 
you? 
A. No, sir. 
Q. This colored boy who was working with you, Lorenza 
Ayres, what was he doing on the truck! 
A. Helping- me. He was helping that day. · 
Q. He was working under you. You had charge of the / 
truckf .... ------------------------
A. r-Ll,lad charge of the truck, 
page 39 ~ Q. And you told lnm what to do Y 
A. ·well, no, sir. He was his own boss. He was 
just sent to help me. I done the work also. 
Q. ,v ell, if it came do"111 to him telling you what to do or 
you telling him what to do which one prevailed? 
A. That is something I can't tell because I wasn't paying 
him. 
Q. You had charge of the truck. 
A. I ad charO'e of the truck. 
Q. nd you got your ore ers ro l\fr. LeSueur? 
A. Yes, sir, and so did he. 
Q. n e directed you to deliver this feed down to the 
farms you were go1 to f 
A. Yes, sir. 
Q .. A.nd the colored boy was to help you in that delivery? I A. Yes, sir. Of course, Mr. LeSneur ,vas in charge. Mr. 
I.Lesueur told him what to do when he left, to help me. 
Q. And you were held responsible for that load? 
~;_. Yes3 sir. Q. You were accountable to Mr. LeSueur for the delivery 
of the load? 
.I) Yes, sir. 
Q. And to see it ,vas put in the proper place and the 
colored boy ,vas to just help yon do that? 
A. Yes, sir, do what l\fr. LeSueur told him. 
page 40 ~ Q_. How long had this colored boy been working 
therei 
A. H ~ d b h l in~ that day. 
Q. o you know if he pai 1m anything or noU 
A. He dicln 't get hack. "What his payment was I ,vas not" 
in on that and didn't have anytlting to do with him helping. 
I didn't know anything about the pay situation. 
Q. Is this the only time this boy worked there while you 
worked there? 
Supreme Court of Appeals of Virginia 
Bernard Wilson, Thomas. 
ff A. I am not positive but that is the only day he helped 
rr me. 
Q. You don't mean to tell this jury, Mr. Thomas, that here 
is a colored boy twenty years old and you had been working 
for Mr. LeSueur delivering his produce for him; that that 
Negro on the truck was going to tell you what to do? Do you 
mean to tell the jury that Y 
By Mr. Boatwright: He didn't say anything of that sort. 
He is misquoting the witness. · 
By Mr. Flanagan: I will let the jury decide that. 
Q. Do you mean to tell this jury you had that truck and 
that valuable load belonging to your employer and you were 
going to trust it to the colored boy? 
t A. He didn't have control of the truck. I had control of the truck. Q. You had cautra] of the truck and_the load? 
'--A. Yes, sir. ..__ 
page 41 ~ EXAMINATION 
By Mr. Abbitt: 
· Q. Bernard, what are your duties at Mr. Le Sueur 's? 
A. To do as he tells me. I tried to do that as long as I 
was there. 
Q. That is, do as he tells you f 
A. Yes, sir, tried to do so. 
Q. Did you hire anyone? 
A. No, sir. 
Q. Did you give any orders to anyone? 
A. No, sir, I didn't. 
Q. Did you give any orders at any time to this boy that 
died in this accidenU 
A. No, sir, he was just sent to help me and I didn't have 
anything to say to him. 
Q. I believe you told Mr. Flanagan the truck was turned 
over to you and you had charge of the truck. 
A. Yes, sir. 
Q. When you reached your destination what did you .and 
what did this colored boy do? , 
A. We just jumped in and unloaded it. Nothing particular 
was said about who was to do what, just unloaded the feed. 
Q. Both of you unloaded the truck 1 
A. Yes, sir. 
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'Q. Who loaded the truck Y 
A. I think him and I and maybe some employee 
page 42 ~ at the store might have helped load the trnck. 
Q. Your recollection is that Lorenza Ayres and 
yourself loaded the truck Y 
A. Yes, sir. 
Q. ,vhere did you get the load from? 
A. I think it came out of a car setting on the track. 
Q. Who employed Lorenza that day 7 
A. I guess Mr. LeSueur did. I didn't have anything to 
do with it. 
Q. Did you ever tell Lorenza what to do and what not to 
doY 
A. No, sir, I had nothing to do with that. 
Q. Did he ever tell you what to do 7 
A. No, sir. 
Q. Now, will you tell us how long you had been driving 
this particualr truck Y 
A. I would say five o·r six months. 
Q. You were a regular employee 7 
A. Yes, sir. 
Q. Paid by the day or by the month Y 
A. Paid a salary by the week. 
Q. Will you describe the truck to us Y 
A. Yes, sir, I think it is a two and a half ton G.M.C., and 
I think it is about a 48 model. I am not sure on the year. 
' Q. What is the length of the truck Y 
page 43 ~ A. It is 221h feet long and 8 feet wide with the 
body and fenders, and it had a high body on it, I 
believe maybe a six foot body on top of the plank floor it 
had on it. 
Q. Above the bed of the truck was a six foot body t 
A. Yes, sir. 
Q. Do you know how much above a person's head in the 
cab the body extended Y 
A. I would say four feet above it. There is not a lot of 
difference in the height of different people and I think for 
the average size man it would be about three and a half to 
four feet above his head. 
Q. Did this truck have any gadget or mechanical device 
that in any way affected its speed? 
A. It had a valve which was completely burnt, I think. 
Q. One valve was bad on the day of the accident 1 
. .A. Yes, sir. 
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Q. "\Vas there anything else that would regulate its speed f 
A. "\V ell, only the governor. 
Q. It did have a governor on it t 
A. Yes, sir. 
Q. Set at what speed 1 
A. Set at 50. 
Q. You say yon had been driving this- truck for about five 
months. Do you know whether or not that gover-
page 44 } nor was effective and worked f 
· A. Yes, sir, it has always been working since I 
have been driving it. 
Q. ,vhat was the maximum speed that truck would make-
with that governor on iU 
A. ·with the governor it was governed to 50 miles an 
hour. 
Q. vVas the governor in operation that dayf 
A. Yes, sir. 
Q. Now, ,vill you tell us about what speed you think you 
were traveling as you approached that curve! 
A. 40 miles an hour. I think that is about what I was 
doing. 
Q. About 40 miles an hour¥ 
A. Yes, sir. 
Q. For how long bad that been your speed prior to get-
ting to the accident¥ 
A. You mean coming up the road there, coming upgrade t' 
Q. Yes. 
A. I was coming up a long hill before I got there and I 
think I had it in low speed coming up that hill without strain-
ing it because I took off from the bottom of the long hill, but 
I had dropped it into high again before I got there. 
Q. You had come up a gradual inclinef 
A. Yes, sir, a gradual incline in the peak of the· 
page 45 ~ curve. 
Q. "\Vhat time did this accident happen Y 
A. As near as I can get at it was about 5 :15. 
Q. How do you arrive at that timef I mean did you have· 
anything to refresh your memory t 
A. I left Mr. McMillan's do-wn there and I recall looking 
at my watch and it was about five minutes after five and we· 
were just about finished unloading the feed. We had on a 
big load, and I would say it takes five to eight minutes to, 
get up there where it happened .. 
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Q. Now, were any lights on either vehicle Y 
A. Yes, sir, I had my driving headlights on and the car 
I met had on fog lights with yellow lens. 
Q. Could you see the other car before you met it square 
on the curve 7 
A. No, sir, I was in the peak of the curve when I saw the 
car. I was definitely in the peak of the curve. 
Q. ·what was the color of the lights the car had on 7 
A. You mean the color of the car 7 
Q. Color of the lights f 
A. They were yellow on the approaching car. 
Q. Now, will you tell us approximately how close you 
were to the car when you first saw itY 
A. ""When I first saw it? About twenty steps, I would 
say, when I first saw the car. 
Q. Do you have any idea of the speed of that car? 
A. I say 25 to 30 miles an hour, the car that was coming 
to me. 
page 46 ~ Q. Now, what did you do when you first saw 
that car approaching 1 
A. ·when I sa,,r the car I had my wheels over on the right 
but naturally the rear end of it by being long was coming 
in to the inside of the curve some. The car was still coming 
when I saw it and in order to avoid hitting it I had to keep 
gradually cutting my ·wheels right to keep the body part of 
the truck off the car and before I got the body part over 
the front ·wheel dropped off the shoulder of the road into 
some mud and water standing there and I tried to pull it 
back and after I saw I was clear of the car, hadn't touched 
the car, then I coulcln 't get it back on the road again because 
of the mud and stuff in the ditch and the depth of the ditch. 
That just pulled me off the road. 
Q. And you ·say you had to cut hard to the right to pull 
the rear of the truck off the car? 
A. Yes, sir. By the way the road was curved I had the 
wheels cut, you see, a little to make the curve but with the 
length of the truck I had to straighten it up to get the rear 
of the truck past the car. 
Q. vVhen a truck this long is making a sharp curve do the 
front and rear wheels track! 
A. No, sir, they do not track. 
Q. How much is it off of a level or straight line 1 
A. I would say hvo foot on a curve like that. It will mis8 
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tracking two foot or probably further than that. 
page 47 ~ Q. In that type of curve you were turning, 
. which was to your left, how much further to your 
left 1s the rear of the truck than the front~ 
A. I would say back there I had to take ten feet of the 
road. 
Q. ·was there a white line at that point in the road t 
A. No, sir, no marking whatever. 
Q. Have you measured that hard surface road at that 
point1 
A. Yes, sir, I have. 
Q. ·what was your measurement¥ 
A. Fourteen feet and some inches, nearly fifteen feet 
average along that space. 
Q. And you told us the truck was twenty-two feet long¥ 
A. Twenty-two and a half feet, I believe, to be exact. 
Q. After you got your front wheels over I believe you 
told the jury you were in right much of a mire. 
A. Yes, sir. 
Q. Do you recall what happened between that time and 
the moment you hit the stump¥ 
A. I was trying to get it back in the road but it was pulling 
me so I just couldn't bring it back and I went on down. I 
didn't even see the stump I hit until I hit and then it 
turned. I didn't apply the brakes because I was in 
page 48 ~ the road when I saw the car and I felt I would 
slide into it if I applied the brakes. I am sure I 
would have stopped right there or slid into it if I had ap-
plied brakes so I didn't apply the brakes. · 
Q. Was the road w·et 1 . 
A. Yes, sir. It had been raining that afternoon. 
Q. And you say yon did not see the stump f 
A. No, sir. 
Q. ,v as any kind of growth along there¥ 
A. Yes, sir, on both sides of the road. To my left the 
way the curve went was a bank, a red high bank ·with broom-
sage on it, and that usually is about two and a half foot 
high. 
Q. And as the car approached the curve and as you ap-
proached was the road level that the car was traveling on 
or not? 
A. It was in sort of a sink place right in the curve and I 
couldn't see until I got into the curve. 
Q. You are saying as the car approached the curve it 
went down into a sink and started up an incline f 
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A. Yes, sir, until it hit this curve. 
Q. I belie-ve you told the jury you did not see the car 
until it was far enough around the curve for you to see the 
whole thing. · 
A. Yes, sir, that is right. 
Q. Y..l as it dark enough for regular headlights to 
page 49} have reflected ahead of a car at that timet 
road. 
A. Yes, sir, I could see my headlights . on the 
Q. Could you see any reflection from the fog lights of the 
car on the road 1 
A. No, sir, wasn't any reflection from them. I just pop-
ped on them and I could see the whole lights and ·when I saw 
them I saw the whole car. 
Q. Now, when the truck turned over what caused it to 
turn overt 
A. It turned when it hit the stump. Wben it hit the stump 
it turned. It was in slow motion. I could feel it turning and 
I realized it ·was turning when it hit the stump. 
Q. ,vent over in slow motion? 
A. Yes, sir, looked like it almost came back but then it 
just flopped over. 
Q. ·what was the condition of the door on the truck with 
reference to Lorenza Ayres after the truck landed on the 
ground? 
A. I don't remember looking toward the right side of the 
truck. I was watching the car approaching and trying to 
-avoid any accident. 
Q. And after it had turned over what was the condition of 
the door? 
A. After it turned over I got out of it and the door was 
open. I asked Lorenza was he hurt and I looked 
page 50 } and saw he was under the truck and the door had 
swung open as far to the right as it could go, 
toward the fender. It was ,vide open and he was underneath 
the door. He was not in the truck at all. 
Q. His body was out of the truck and under the door 1 
A. Yes, sir. · 
Q. And !believe you say the door was wide open 7 
A. Yes, sir, had swung all the way around to the fender. 
It opened to the front. 
Q. Did you stay in or fall out of the truck? 
A. I stayed in the truck. 
Q. Did you receive any injuries 7 
, A. N 0 1 sir.. I didn't get a bruise. 
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Q. ,v as the door on the two hinges after the accident f 
A. I believe it was still on the hinges. It was open andI 
when it fell it just came on back still on the hinges. 
Q. Was the door crumpled up any or was it just completely 
opened? 
A. Completely opened. 
Q. Which way did that door open f 
A. It opened toward the front. In order to open it when 
the truck was running you would have to push it hard 
against the wind. 
By Mr. Flan~gan; 
Q. Sitting in your truck, how far would your line of vision 
be from the ground? 
page 51 ~ A .. I would say about the· level of my eyes when 
I am standing up, about five and a half foot, I 
Feckon. 
Q. How tall are the wheels on tllat truck¥ 
A. Well, they had 7-20 tires. I don't know exactly how 
tall they are. 
Q. Standing on the ground could you put your hand on 
top of the cab 'l 
A. Yes, sir. 
Q. That door runs up nearly to where there is a curve in 
the top of the cab. How far is the top of the door from the 
top of the cab¥ 
A. It is just about three inches., runs right up to the top 
of the cab. 
Q. And how much play would your head have in there be:.. 
tween the top of your head and the top of the cab Y 
A. If I would ·walk into it I would just hit the top of the! 
door~ · 
Q. That puts your line of vision almost to the top. of the.· 
doorf 
A. Yes, sir, close to the top of the door. 
Q. And you were meeting Mr. Gormas Y 
A. Yes, sir. 
Q. And he was down the incline and you were up the 
other wayY 
A. Yes, sir. 
Q. So you were looking down on him f 
page 52 ~ A. When I come into the curve I looked down 
but coming into the curve I couldn't see:. 
Q. And the only obstruction you could have had there was: 
a little broomstraw! 
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A. And a hank a good ways above the road level. 
Q. The highest part of the bank wouldn't be over that 
high (indicating), would it t 
A. Something like that. 
Q. And two feet of broomstraw would carry it that far! 
A. Yes, sir. 
Q. And you were sitting up six feet. 1Vhy couldn't you see 
the car? 
A. It was in a sink. 
Q. You were sitting up in the cab looking down with 
nothing to obstruct your view. Now, why didn't you see it? 
A. That bank is up on the peak of the curve and he was 
back down the road before I got to the bank. 
Q. Didn't Mr. Gormas' car extend over the top of the 
bank¥ 
A. No, sir, not around the peak of the curve. 
Q. If he could see yon why couldn't you •see him 1 
.,..~. He could see the top of the body. 
Q. Your head was there. 
A. No, sir, the body is higher than the cab. He could see 
the body. 
Q. The reason you conldn 't see him you weren't 
page 53 ~ looking. 
A. No, sir, I was watching the road. 
Q. If you had looked and exercised ordinary care in 
operating your truck there don't you know this accident 
wouldn't have occurred 1 
A. I don't think I could have seen it if I had known it 
was there until I got rig·ht up on it at that time of night. 
Q. Answer my question. If yon had operated your truck 
with ordinary care don't you know this accident would never 
have occurred there¥ 
A. ·well, I didn't know that the car ·was there. I was 
trying to operate it right. 
Q. You took a chance on it and were confronted with that 
automibile, isn't that what happened 1 
A.. I just didn't see the car until I rounded the curve. 
Q. It was certainly there. 
A. I might could have seen the car if it had lights on it 
as high as the top of the car. 
Q. Didn't you testify a few minutes ago, and all the testi-
mony in this case is, that you could have seen each one, 
the truck or the car, whether they had any lights on them 
or not? 
50 Supreme Court of Appeals of Virginia 
Bernard lVilson Thomas. 
A. In the day time but I mean at night. That was late in 
the evening. 
Q. Couldn't you have seen it whether it had lights on it 
or not1 
page 54 ~ A. After I got into the curve I could see the 
lights. 
Q. As you approached the curve and before you got into 
the break of the curve couldn't you have seen it whether 
it had any lights on it or not Y 
A. I don't think so. I didn't see it that night. 
Q. You know it ,,rns there. 
A. I didn't know it was there until I got into the curve. 
Q. Until you were right face to face with it you never had 
seen it? 
A. That is right. 
Q. Didn't you testify in the Trial Justice's Court that 
you were hugging the inside of the curve and came around 
there and when you saw the automobile of Mr. Gormas' you 
were right on top of it? 
A. I had about ten feet of the road by the rear end of 
the truck coming around. 
Q. In other words, you were over the center of the road, 
according to your testimony 1 
A. Yes, sir. 
Q. And if you hadn't gone over that embankment and hit 
that stump you would have ran head-first into Mr. Gormas? 
A. I think l1e would have hit me in the side. 
Q. ·wasn't he standing still when you went byf 
A. I don't recall. It was moving the last time I 
page 55 ~ saw it. 
· Q. If l\f r. Gormas had seen you in suffic~ent 
time to realize his danger and had pulled his automobile 
practically off the highway seeking safety I want you to tell 
this jury why you dicln 't see him. . 
A. He had more of a sky line back of me than I had back 
of him. In that sink place I had a poor background. 
Q. Which way were you going f 
A. Coming west. 
Q. Where was the sun setting? 
A. It sets in the west but it wasn't shining. 
Q. How was the sky line back of you f 
A. There was another curve and woods were back there. 
The sun wouldn't have been shining there if it wasn't cloudy. 
Q. What do you mean by sky line f The sky line at 
that time of the year is in the west, isn't it 9 
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.A. I reckon so. 
Q. "\Yhy didn't you get a better view f 
A. He was coming up a rise. 
Q. Where was any sky line back behind him Y He was 
looking to the east, wasn't he? 
A. Yes, sir, he was coming east. 
Q. Don't you lmow you are mistaken? 
A. No, sir, I don't think I am mistaken. I don't see how 
it could have happened. After I seen the car I done the 
best I could. 
page 56 } Q. If you had been on the right side of the road 
and Mr. Gormas had pulled out until his left 
wheels were just on the hard surface and his right wheels 
were up against the hank, if you had been opera~ing your 
a:utomobile with ordinary care wouldn't you have been able 
to pass him without having this accident? 
A. He would have come on and hit my body because it 
was so long. I had to get over there to avoid hitting him. 
Q. But that was because you were on his side of the road, 
wasn't iU 
A. On account of the truck being so long it was on his 
side of the road. 
Q. It was on his side of the road? · 
A. The back end of the truck, yes, sir. 
Q. And you know that, don't you 1 
A. It was on his side of the road coming around that 
-curve making the turn. 
Q. Now, if the back end was over the center of the road 
where was the front ·end? 
A. It was just about in line in that curve. 
Q. What do you mean in line? 
A. Right wheels fairly close to the shoulder of the road. 
Q. To your left-hand side? 
A. My right-hand side, the right front wheel. 
page 57 } Q. How do you get the front of it over there on 
. your right-hand side and you have got the hind 
.end over the center of the road behind yon? 
A. Making the curve coming around there part of the rear 
of the truck was on his side. 
Q. You were on the left-hand side of the road and when 
you saw this car you tried to get over on your right side, 
didn't you? · 
A. The rear of the truck was to the left. 
Q. Answer my _question. You were driving on the left-hand 
side of the road and when you saw you were going to have 
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this collision you tried to get back on your right-hand side,, 
isn't that what happened f . 
A. I don't think I was driving on the left-hand side. 
Q. Let's not think. Let's tell the jury facts. · 
A. I don't think I was on the left side of the road. 
Q. How did your hind wheels get there t 
A. Making the curve, by the length of it. 
Q. Do you mean to tell this jury you were going around 
that curve with this long empty truck, even at what you 
say, 45 miles an hour-¥ 
A. 40 · miles. 
Q. And you attempted to go around at that speed? 
A. Yes, you could make that speed at that curve. 
Q. Had you ever done it before f 
page 58 ~ A. I don't know how fast I had been around it 
before, never had paid any attention to it. 
Q. ·why do you say it had been done before? 
A. I say it probably could be done. 
Q. Have you ever been around there at 40 miles an hour 
before! 
A. I don't know. I never checked the speed. 
Q. Do you think you ever went around there at 40 miles 
an hour? 
A. I don't know as I ever have. 
Q. And you certainly didn't make it this time at 40 
miles an hour, did you i 
A. No, sir, I didn't. 
Q. ·what time were you supposed to be off that afternoon 1· 
A. Any time I get in. 5 :30 was quitting time but I have· 
gotten off as late as 6 :30. 
Q. ·what time were you supposed to be back? 
A. ·when I am there I get off at 5 :30 but when I am out 
with a load I get off when I get back. 
Q. As soon as you get back to Dillwyn you would have, 
been off! 
A. Not unless it was 5 :30. 
Q. You didn't have but 15 more minutes to get to Dillwyn 
and quit and that is what you were trying to do, wasn't. 
it?' 
page 59 ~ A. No, sir, I wasn't trying to get back there· 
before quitting time because I have been as late 
as 6 :30 or 7 :00 o'clock from delivering a load. 
Q. Did you have good brakes on your truckt 
A. Yes, sir, had good brakes .. 
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Q. ·within what distance could you stop that truck going 
40 miles an hour! 
A. I never have tried it. I don't know exactly. 
Q. Do you have any idea 1 
A. No, sir, I don't have much idea. 
Q. It had dual wheels on it 1 
A. Yes, sir. 
Q. Brakes in good working order? 
A. Yes, sir, they were in good shape. 
Q. And you don't know within what distance you could 
stop going 40 miles an hour? 
A. I don't know right off. 
Q. Can you give us some idea t 
A. ,Yell, if you know exactly what point you want to stop 
you can stop within 50 feet or more going at 40 miles an 
hour. 
Q. ,vhy didn't you stop 1 
A. I was afraid I would slide into him. 
Q. If you could have stopped your truck going at the 
speed you say you were going within 50 feet I want you to 
tell this jury why you didn't stop. 
page 60 ~ A. Because I was afraid I ,vould slide into the 
approaching car and after I got into the mud I 
was afraid it would slide. I knew it was soft the way it was 
pulling my steering wheel and I couldn't bring it back and I 
believe if it hadn't been for the stump it would have come 
back in the road. 
Q. But the stump was there. 
A. Yes, sir. 
Q. And that is ·what killed this boy, you running into the 
stump. 
A. Yes, sir, I ran into the stump. 
Q. Now, as between stopping and skidding off of the road 
or driving off of the road through this mud, bushes and into 
the stump, _you elected to take the course through the mud 
and into the stump rather than put your brakes on? 
A. Rather than hit a car on the road I will take chances 
off the road every time. 
Q. ,vhat would be the reason for you hitting the car 
if it w·as on its right-hand side of the road leaving you with 
the biggest portion of the highway¥ 
A. "\Vith tl1e road being narrow-it really looked narrower 
that it was. . 
Q. You said the road w·as about 15 feet wide. 
A. Yes, sir. r, _ 
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Q. And the truck was 8 feet wide? 
page 61 ~ A. Yes, sir. 
Q. And if Mr. Gormas' car was parked with his 
left-hand wheels just on the hard surface and the other side 
up against the bank you would have had 7 or 8 feet between 
you and Mr. Gormas. 
By Mr. Boatwright: Nobody said tbe car was parked 
against the bank. 
The Witness: The car was still running when I saw it 
and was coming directly into me. 
By Mr. Flanagan: 
Q. If Mr. Gormas was pulling off in the mud and on the 
right-hand side and if he was coming directly to you yon 
were bound to have been on the left-hand side of the road . 
.A. He pulled over after I saw him. 
Q. To keep from hitting you Y 
A. He was on the road when I saw him and he pulled over. 
Q. To keep from hitting you or you hitting him, is that 
why he did iU 
A. Yes,. sir. 
By Mr. Abbitt: 
Q. Bernard, a moment ago you were asked with reference 
to the sky line. I think you testified to it but it must not 
have been clear to opposing counsel, that Gormas 
page 62 ~ as he approached that curve was in a sink. 
A. Yes, sir: 
Q. If he was in a sink that would leave higher land on both 
sides of the man in the sink? 
A. Yes, sir. 
Q. ·while he was in this depression what was the condi-
tion of your truck¥ 
A. I was coming up. there-see, I couldn't see him until 
I got in the sharp peak of the curve. 
Q. ,v as your vehicle higher than his? 
A. Yes, sir, it was. 
Q. Now, what was the distance to Dillwyn from that 
point'r· I . ·1 . t . t ·t . A. wou d say six m1 es, Jus guessmg a 1 , six or seven 
miles. I never have measured it. · 
Q. I believe I failed to ask you about your door. Did 
your door come open in the accident¥ 
A. No, sir. 
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Q. Do you know why the other door came open f 
A. I do not know why but he must have opened it. I 
never have known it to come open before. · 
Q. Was there time enough from the point that you passed 
Gormas' car until you struck the stump for the door to have 
been openedf 
A. Well, it could have been opened in that time maybe but 
I don't think it would have come open. 
page 63 r Q. It ~ould have been opened but you don't 
think it would have come open voluntarily, is that 
what you meant · 
A. Yes, sir. If it was open it was opened. 
Q. Did the truck go any further after hitting the stump 7 
A. No, sir. 
Q. It turned right there? 
A. Turned right there. 
Q. And I believe you say the truck went gradually over 1 
A. Yes, sir, just come on over slowly. I realized it was 
turning. 
The witness stands aside. 
DAVID AYRES 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
I 
By Mr. Flanagan: 
Q. Your· name is David Ayres f 
A. Yes, sir. 
Q. You are the father of Lorenza Ayres, the boy killed in 
the accident we are talking about here Y 
A. Yes, sir. 
Q. How old was he t 
A. 18 years old. 
page 64 ~ Q. ,v as he a well developed boy physically Y 
A. Yes, sir. 
Q. "\Vas he· in good physical condition? 
A. Yes, sir, a healthy boy. 
·Q. Was he a useful boy f 
A. Yes, sir. 
Q. Did he work whenever he could get work? 
A. Yes, sir, he worked all the time he could get work. 
Q. When he didn't have outside employment what did he 
do? 
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A. He helped around l1ome and helped me on other jobS',, 
outside jobs, when we didn't have work on the farm. 
Q. Did he help take care of you and your wifei 
A. Yes, sir, he helped his Mama. Every time he got his 
money he divided with his Mama. 
Q. Have you paid the funeral expenses t 
A. No, sir. 
Q. I want you to tell the jury what the amount of that is. 
A. As well as I could remember it is $419.00, flowers and 
everything. 
ij. vVho w:as the undertaker! 
A. Mr. Duncan. 
Q. vYasn 't any doctor's bill¥ 
A. No, sir.' .I didn't hear anything about any .. 
The witness. stands aside. 
By Mr. Flanagan : The plaintiff restsr 
page 65 ~ Note: (The jury retires to the jury room.) 
By Mr. Boatwright: 
If your Honor please, on behalf of the defendant, Billy 
Le Sueur, we desire to move the court to strike the evidence. 
There is no evidence in this case to show any negligence on 
the part of Mr. LeSueur. All the evidence shows that there 
is not any negligence on his part. Mr. Thomas has testified 
that he was an experienced driver; that he was employed by 
Mr. LeSueur; that the deceased, Lorenza Francis Ayres,. 
was also employed by Mr. LeSueur; that they were away 
from Dillwyn seven or eight miles and :Mr. LeSueur was not 
present; that under the fellow servant doctrine, well estab-
lished and well recognized in Virginia, if there was any 
negligence at all it was the negligence of Mr. Thomas and 
not Mr. LeSueur. Negligence is necessary in order to sus-
tain recovery in a case of this kind and no negligence has: 
been shown by the evidence of the plaintiff, so far as Billy 
LeSueur is concerned. The evidence is this man was an 
employee along with Thomas and engaged in a common 
enterprise and they were away from Dillwyn not under the 
immediate supervision of the defendant LeSueur and 110 negli-
gence has been shown. It has been testified that the truck had 
good brakes, lights, and so forth, had a governor 
page 66 r on it to prevent it exceeding the speed limit and in 
addition to that he had one bad valve which would 
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slow it down five miles more so it wouldn't go over 45 miles 
an hour at the most. N o,v, if there is any negligence on the 
part of that man driving on the side of the road it was 
certainly not the negligence of the defendant LeSueur: It 
was a sudden emergency which arose at the time and we 
move that the evidence be stricken so far as LeSueur is 
concerned. 
By the Court : In my opinion the motion should be overruled. 
It is true Thomas testified he had certain duties and the boy had 
certain duties but he also testified he was in charge of the 
truck and he was in cliarge of making the delivery and the 
jury could and probably would consider that under the cir-
cumstances here was a 23 year old white man put on the job 
by ::M:r. LeSueur in charge of making deliveries and in charge 
of this 18 year old boy. The motion is overruled. 
By Mr. Boatwright: Your Honor, we save the point on that 
for the reason that negligence is necessary in this case, abso-
lutely necessary in order to hold LeSueur responsible. Under 
the fellow servant doctrine the evidence does not 
pag·e 67 ~ disclose any negligence and there is no evidence 
from which the jury might reach the conclusion 
that Thomas was supervisor or overseer in charge of the boy 
because he expressly testified to the contrary. That is the only 
evidence on that point. He said Mr. LeSueur hired the other 
man and told l1im what to do; that he didn't tell him what to 
do. LeSueur told Thomas what to do and told Ayres what to 
do. He told them both to do the same thing in that case but he 
did not give his instructions to Thomas for Thomas to relay 
to the other man. There are any number of cases on that 
point if your Honor would care to hear the authorities on 
the question but it is perfectly evident to me that the evi-
dence docs not disclose any negligence on the part of Le-
Sueur. As to Thomas, that is a question, of course, for the 
jury, a question of fact for their determination, but I say 
as to LeSueur there is nothing at all to sustain a verdict if 
one ,vas found against him at that time and the plaintiff has 
to make out a case before vi!e have to offer any evidence ·on 
behalf of LeSueur, and for those reasons if your Honor 
overrules the motion we except. 
By the Court: As I said befo:·e, in my opinion, 
page 68 ~ the testimony clearly shows that Mr. Thomas was 
in charge of the vehicle and in charge of making 
the delivery. He himself, said he was and the colored boy 
was assisting him. Call the jury. 
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Evidence for the defense. 
A.M.ANDERSON 
having been first duly sworn, testifies as follows 
DIRECT EXAMINATION. 
By l\fr. Boatwright: 
Q. You are Mr. A. 1L Anderson of Dillwyn¥ 
A. Yes, sir. 
Q. Wlia t is your business f 
A. Automobile and truck dealer. 
' 
Q. Do you operate a garage for repairs as well as for 
selling automobiles and trucks 1 
A. Yes, sir. 
Q. Are you acquainted with the G. M. C. truck owned by 
Mr. Billy Daniel LeSueur which was in a wreck on the 30th 
dav of last December? 
A. Yes, sir, to the extent that I repaired it. 
Q. Had you also had something to do with that truck be-
fore that dayi 
A. vVhy, I serviced it ever since it was new. It 
page 69 ~ was approximately eleven months old, ten or eleven 
months old when it was wrecked, and I had ser-
viced it up to that time. 
Q. Prior to the wreck do yon know there was any mechani-
cal defect or trouble with the engine? 
A. Yes, sir, l1e had a burnt valve in it before the accident 
and had not had time to grind the valves on it and then the 
accident occurred. 
Q. What effect would a burnt valve in an engine have on 
the speed of the truck? 
A. vVell, you are losing power of one cylinder there. It 
is a six cylinder engine and one clyinder is dead to a certain 
extent. 
Q. vV ould that make the truck go faster or slower? 
A. It would make it go slower. 
Q. Do you know ·whether that truck had a mechanical 
governor on iU 
A. Yes, sir, it had governors on it. 
Q. Did it have governors on it on the 30th day of Decem-
ber of last year f · 
A. Governors were on it when it was purchased and was 
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on there after the accident. vVhen I ground the valves on it 
the governor was still on it and still sealed. 
Q. Did you repair the truck after the accident, Mr. Ander-
:son? 
A. Yes, sir. 
page 70 } Q. Did you notice anything with regard to tl1e 
truck door on the right-hand side of the truck? 
A. That right-hand door you might say was demolished. 
Q. Did the right-hand door on that truck when you are 
facing the truck on. the right side, did the door open to your 
left or to the right? 
A. Door opened how f 
Q. Did the door open to your right or not! 
By Mr. Flanagan: 
"'\Ve admit the door opened to the front. It hinged on the 
front and opened toward the front. • 
By Mr. Boatwright: 
Q. And the door opened toward the front of the truck? 
A. Yes, sir. 
Q. Did you bring the truck in 1 
A. No, sir. 
Q. Could you tell from examining the truck whether that 
door happened to be open when the wreck happened or noU 
A. "\V ell, the opening in the cab and the door weren't 
:shaped anything alike by any means. The opening in the 
cab was entirely different from the shape of the door. 
Q. Did that indicate that the door had opened when the 
truck wrecked? 
A. I would think so. I don't see how you could possibly 
get it open otherwise. 
page 71 ~ CROSS EXAMINATION. 
By Mr. Flanagan: 
Q. Did you test the truck for speed t 
A. No, sir, not after the accident. 
Q. Did you do it before1 
A. vVell, it was set-
Q. I am not talking about being set, was it tested 1 
A. "\Ve set them ·with machines, the revolutions of your 
motor, and it was set for 50 miles per hour speed with the 
governors. 
Q. And what per cent efficient are those things? 
A. I would say at least 90 or 95%. 
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Q. But it was geared up to 501 
A. It was set for 50 miles an hour, that is right. The 
governors on all new trucks we turn out a-re set for 50 miles 
an hour. 
Q. If it is coming downgrade how fast would it run 1 
A. It would be hard to say exactly. 
Q. It could get up right m1;1ch speed Y 
A. Depending on the grade. 
Q. In other words, the speed going down a grade would 
depend to a great extent on the momentum of the truck when 
it started down 1 
.A.. It would have some effect on it, not too much. 
Q. And that ·situation wouldn't be controlled by the gover-
nors, would "it¥ 
; A. Partially, yes. 
page 72 ~ Q~ But no~ 90 or 95 % ? 
A. That is right hard to answer. 
Q. There would be. a variation 1 
A. A slight variation, yes, sir. 
Q. And couldn't it be a variation of 5 to 10 miles an hour°l 
.A.. I would say at least 5. 
RE-DIRECT EXAMINATION. 
By Mr. Boatwright: 
Q. It would take considerable grade in order to make that 
much difference, wouldn't it 1 
A. You would have to have quite a long grade. 
Q. And it would have to go downgrade a considerable dis-
tance before that would affect it, wouldn't iU 
A. Yes, it would. 
Q. In other words, it would have to acquire momentum t()l 
overcome the way the engine was set 1 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
By Mr. Flanagan: 
Q. What do you have to do to disconnect those governors °l 
A. Have to break the seal. 
Q. How long before the accident had it been since you 
examined that truck, Mr . .Anderson? 
A. Just a matter of a few days. 
Q. Did it have good brakes on it 1 
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page 73 ~ A. Yes, sir, the brakes were all right. 
,R. Good brakes? 
A. Yes, sir. 
Q. In what distance could a man stop that truck driving it 
empty at 40 miles an hour¥ 
A. 40 miles an hour empty¥ 
Q. Yes, and I mean where confronted with an emergency. 
If he had to stop it quick to avoid an accident within what 
distance could he stop going 40 miles an hour? 
.A. That is hard to say exactly but an estimate on that 
would be 100 feet. Q. 100 feetf 
A. Yes, sir. 
Q. Diel you ever make a test on it t 
.A.. No, sir. 
Q. This was a practically new truck'? 
A. About 10 or 11 months old. 
The witness stands aside. 
l\L J. McMILLAN 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Boatwright: 
Q. You live in Buckingham¥ 
A. Yes, sir. 
page 74 ~ Q. You know approximately where this wreck 
occurred on December 30th of last year? 
A. Yes, sir. 
Q. About how far do you live from that place, Mr. Mc-
Millan? 
A. Approximately a mile and three-quarters or two miles. 
Q. Do you live on this side or the other side of the place 
where the wreck occurred t 
.A. The other side. 
Q. Did you see anything of ]\fr. LeSueur's truck on the 
evening of the 30th of December, his truck driven by Mr. 
Thomas and in which Ayres was riding¥ 
.A. Yes, sir. 
Q. Did he come to your place 1 
A. Yes, sir. 
Q. About what time did he leave there¥ 
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A. 5.00 or 5 :15, I would say, as near as I can remember. 
Q. What was the purpose of coming there Y • 
.A. To bring a little broiler feed. 
Q. Bringing it to you? 
.A. Yes, sir. ' 
Q. Did both Thomas and Ayres help unload that truck¥ 
.A. Yes, sir. 
Q . .Are you familiar with the truck itself? 
.A. Yes, sir. 
page 75 ~ Q. Have you ridden in it and driven it from 
time to time? 
.A. I have ridden in it. I have never driven it except once. 
I drove it from my house to Dillwyn once with a load of 
chickens on it. 
Q. Have you ridden in it any considerable miles other than 
the time you were driving it? 
.A. Yes, sir. 
Q. Do you know anything about the speed that that truck 
would make? 
.A. Yes, sir. 
Q. Tell the jury, Mr. McMillan, what you know about the · 
speed it would make . 
.A. Well, I have never seen it past 50 miles an hour except 
on a downgrade with a load. 
Q. Downgrade with a load? 
A. Yes, sir. 
Q. Do you happen to know what the weather conditions 
were at the time when that load of feed was brought down 
to you? 
.A. No, sir, I don't remember. I know that it wasn't rain-
ing or snowing but I don't remember how long it had been 
since it rained. 
Q. You say the truck was there after 5 :00 o'clock? 
.A. Around 5 :00 or 5 :15. It was around feeding time. 
page 76 ~ CROSS EXAMINATION. 
By Mr. Flanagan: 
Q. Have you ever worked for Mr. LeSueurf 
A. No, sir. 
Q. ·why were you driving the truck? 
A. Well, he hauls chickens for me. I don't have any truck 
and I carried this truck this particular time down and loaq.ed 
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it and drove it back up here to save the driver from having 
~o get up so early the next morning. 
Q. Just drove it one time Y 
.A. Yes, sir. 
Q. And are you a fast driver? 
A. Yes, sir. 
Q. And that is the only time you ever drove it and you 
drove it 50 miles an hour 1 
A. I didn't say that I drove it 50 miles an hour. 
·Q. How do you lmow how fast or how slow it will go? 
A. By watching the speedometer when the other fell ow is 
driving it. 
Q. You had been riding it it before? 
A. Yes, sir. 
Q. Who was driving¥ 
A. Earl Agee. 
·Q. You ever ridden with Thomas? 
A. No, sir, I haven't rode with Thomas. 
Q. How fast would Agee drive it · 
A. Never over 50 except as I said whenever go-
page 77 } ing down a steep grade with a heavy load it would 
push it past 50. 
Q. Pushed that truck right along, didn't it? 
A. No. 
Q. Driving it 50 miles an hour with a heavy load on don't 
you think that is pushing it? 
A. I never seen it happen but once or twice. 
Q. It would go 50 miles an hour with a heavy load. ·what 
would it do empty Y 
A. It won't go past 50 empty. 
Q. Will it go as fast empty as it will loaded? 
A. No, sir. 
·Q. Go faster loaded? 
A. Yes, sir. 
Q. That is downgrade? 
A. Yes, sir. 
Q. But you say it went 50 miles an hour not on a down-
grade with a heavy load on it. 
A. It will make 50. 
Q. Heavily loaded. "\Vas the feed being delivered to you 
purchased from Mr. Le Sueur Y 
A. Yes, sir. 
Q. Did he send invoices with ·it? 
A. Yes, sir. 
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Q. "'\Vho gave it to you t 
A. Thomas. 
Q. Did you sign for it and he put it back in his 
page 78 ~ pocket or whatever he had to put it in? 
A. Yes, sir, I signed one. 
Q. Did you have any talk about the load °l 
A. No, sir .. 
Q. Did he ask you whether it was satisfactory or noU 
A. No, sir. 
Q. You didn't say anything to him. He. just presented the 
invoice to yov. and you signed it and he put it in his pocket 
and went o.n back to Mr. Le Sueur f 
A. Yes, sir. 
Q. And he had charge of the truck and the load, didn't he t 
A. Yes, sir. 
The witness stands aside. 
A. M. ANDERSON 
recalled, testifies as follows : 
DIRECT EXAMINATION. 
By Mr. Boatwright: 
Q. Mr. Anderson, you say you are familiar with this. 
G. M. C. truck owned by Mr. LeSueur was driving on the 
30th of last December. Can you tell the jury what sort of 
catch the door has on that trnckf 
A. Well, it has a double catch, I think you would call it. 
In other words, if it catches in one notch then you can shove 
it a little farther in another notch which is supposed to be 
tight. It is a safety latch. 
page 79 ~ Q. Vl ould this truck door be apt to open itself 
without somebody opening it, somebody turning 
the handlef 
A. ,ven, it wouldn't stand to reason both catches would 
come aloose. It is possible one catch might come aloose· 
from a jar or something, that is possible, but not likely that 
both of them would. · 
CROSS EXAMINATION. 
By Mr. Flanagan: 
Q. It would depend on the jad 
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.A. Yes, sir. 
Q. It could get a jar ,that would make the whole door open? 
.A.. He could get enough jar to knock it clean off the cab. 
Q. If you run into a stump 18 inches in diameter and 
nearly knock it out of the ground and turned the truck over 
sideways that is enough to knock that door open? 
A. It is possible but it has two catches. 
Q. ·If it jumped out of the road, went through mud and 
bushes for 90 feet and then hit the stump and turned side-
ways and turned over wouldn't that be enough to open the 
door? 
A. Well, it is possible it would stay shut because you have 
the two catches. 
Q. It .is possible it would fly open on rough ground i 
A. It is possible. 
The witness stands aside. 
page 80 ~ LEDGER ,vooD 
having been first duly sworn, testifies as follows : 
DIRECT EXAMINATION. 
By Mr. Abbitt: 
Q. Mr. Wood, where do you reside 1 
A. Down on 622. 
Q. ,v ere you at home last winter the day on which Lorenza 
Ayres was killed in a truck and automobile accident? · 
A .. Yes, sir. 
Q. During that day or afternoon do you recall seeing a 
truck of Mr. Billy LeSueur's pass your home? 
A. Yes, sir. 
Q. About what time of day was it? 
A. It was close around 5 :00 o'clock. 
Q. About 5 :00 o'clock and you were how far from the 
scene of the accident¥ 
A. Between four and five-tenths of a mile. 
Q. Do you drive an automobile? 
A. Yes, sir. 
Q. How long have you been driving? 
A. A little more than 20 years. 
Q. In your opinion what speed was this truck making when 
it passed your house 1 
A. The best of my idea around about 35 miles an hour. 
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Q. How far were you from the truck as it passed along 
the road f 
page 81 r A. "\Vell, I would say if you stepped it it would 
be about 40 steps. 
Q. You are satisfied it was the LeSueur truck f 
A. Yes., sir. 
Q. Is that road there as it comes up from :Mr. McMillan's 
place in the direction that the truck was traveling generally 
on a slight incline ? 
A. Yes, sir, all the way. 
CROSS EXAMINATION. 
By Mr. Flanagan: · 
Q. You think you can stand on the side of the road and see 
an automobile pass and tell how fast it is going "'ith any 
degree of accuracy f 
A. Not exactly but close enough to make an estimation of 
it. 
Q. Do you know of any authority that accepts that esti-
mate of speed as being correcU 
A. "\Vell, it couldn't have been much over or under that. 
Q. "Whyf 
A. ,;v ell, if you are sitting down right here on the steps 
of this courthouse you can have a very good idea how fast 
a truck is going when it passes here. 
Q. I don't agree with you. You might think I could do it 
but I don't think I could. Now, have you seen where this 
accident happened? 
A. Yes, sir. 
Q. And did you see where Mr. LeSueur's truck 
page 82 r left the highway? 
A. Yes, sir. 
Q. And did you see how it plowed up the ground? 
A. Yes, sh:. 
Q. And did you see the stump that he nearly knocked out 
of the ground? 
A. Yes, sir. 
Q. And you think he was doing 35 miles an hour¥ 
A. To the best of my knowledge I don't think. it was doing 
any more. 
Q. And did all that when it wasn't running but 35 miles 
an hour, you tell the jury that. 
A. That is what I said. 
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l3y Mr. Abbitt: 
Q. You are not in any way related to Mr. Thomas or Mr. 
LeSueur? . 
A. No, sir. 
Q. Have business connections with either one f 
A. No, sir. 
The witness stands aside. 
page 83 } MILTON ·woOD 
having been first duly sworn, testifies as follows: 
DIRECT EXAMINATION. 
By Mr. Abbitt: 
Q. You are Mr. Milton Wood¥ 
A. Yes, sir. 
Q. Brother to the gentleman who just testified? 
A. Yes, sir. 
Q. ,vhere do you live, Mr. ,v ood? 
A. ,v en, on the same road the wreck was, I would say 
probably a half mile or maybe six-tenths by road. 
Q. In other words, you live within a mile from where the 
.accident occurred in which Lorenza Ayres was killed 1 
A. Yes, sir. . 
Q. Dd' you recall the day that Lorenza was killed in the 
.accident? 
A. Yes, sir. 
Q. ·wm you tell the jury whether or not you saw the truck 
·of Mr. LeSueur's pass your home. 
A. Yes, sir, I saw it as it came up the road. 
Q. About what time of day did it pass? 
A. It was approximately right at sun down, right around 
that time. 
Q. Could you tell those gentlemen there from your observa-
tion what in your opinion the speed of that truck was when 
it passed you Y 
page 84 }- A. I didn't see any excessive driving. I put it 
somewhere around 35, certainly not over 40. 
Q. You are not interested in or not related to Mr. Le-
.Sueur or Mr. Thomas? 
A. No, sir. 
Q. You have no business relations with them 1 
. A. No, sir. 
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CROSS EXAMINATION. 
By Mr. Flanagan: 
Q. ·what speed was it going when it got to the scene of 
the accident, 
A. I couldn't tell you that. 
The witness stands aside . 
. BILLY DANIEL LeSUEUR 
having .been ·first duly sworn, testifies as follows: 
. DIRECT EXAMINATION .. 
By Mr. Boatwright: . 
Q. Mr. LeSueur, you live at Dillwyn Y 
A. Yes, sir. 
Q. Operate Buckingham Farmer's Supply Companyt 
A. Yes, sir. 
Q. You own the G. M. C. truck involved in the accident 
last December 30th Y· 
A. Yes, sir. 
Q. Did you employ this Lorenza Francis Ayres 
page 85 ~ on the 30th day of last December! 
A. Yes, sir. 
Q. ·what did you have him doing¥ 0 
A. He first unloaded a carload of feed, he and another boy,, 
and then he went with Bernard on this load. 
Q. Did Bernard send him on the trip or did you send him 
on the trip f ' 
A. I sent him .. 
Q. Did you employ Bernard Thomasf A: Yes, sir. 
Q. At that time how long had Bernard been working for 
you! 
A. Five or six months, I would say.· 
Q. He was a full time employee of yours f 
A. Yes, sir. 
Q. Did he have any control or authority over this man 
Ayres who was killed 6l . 
A. No, sir. 
Q. "\Vas this trip they were making down to M.r. McMillan's 
to deliver some feed?. 
.A .. That is right .. 
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Q. You say you own the truck. Does it have anything to 
regulate its speed? 
A. Yes, sir. 
Q. ,vhat does it have l 
A. A. governor. 
page 86 ~ Q. At what speed are the governors seU 
A. 50 miles an hour. 
Q. ,v as there anything wrong with the brakes or lights on 
that truck? 
A. Not to my knowledge. 
Q. vVas there any mechanical defect in the engine itself? 
A. A valve was burnt. 
Q. Diel you know that before the 30th day of December? 
A. I did. 
Q. ,vhat effect does having this valve burnt out have on 
the speed of the truck, if any? 
A. Just wouldn't pick up like it would if it was all right, 
wasn't as peppy. 
Q. Slow it up or speed it up? 
A. It would slow it up. 
Q. Had you driven the truck yourself¥ 
A. Yes, sir. 
Q. Did you go down to the scene of the wreck? 
A. Yes, sir. 
Q. ,vhen did you go, Mr. LeSueur? 
A. I went soon after the wreck. ·when I got there wasn't 
anybody there. Everybody had been moved and everything 
when I got there. I came back to Dillwyn, went down to Mr. 
Duncan's and there got up with Mr. McSwain and he and I 
went down again. 
page 87 ~ Q. ,,rhen you went with Mr. McSwain that was 
your second trip that night¥ 
A. The second trip that night. 
Q. ,v as the truck still there when you got there the first 
time? 
A. Yes, sir, and also the second time. It was there both 
times. 
Q. Did you see where the truck went off the road t 
A. Yes, sir. 
Q. About how far did the truck run after it left the hard 
surface before it hit the stump f 
A. It was measured but I have forgotten. I think it was 
about 90 feet. 
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Q. On which side of the road did the truck go off the way 
the driver was going, th~ driver's right or lefU 
A. It went off on the right side of the road. 
Q. Did you notice as to whether the land on the right side 
of the road where the truck went off was level or not 7 
A. Apparently there was a bank over here and the road 
was about the same height and was a kind of ditch in there 
between the shoulder and the bank. 
Q. About how deep was that? 
A. Two and a half feet. 
Q. How wide is the hard surface on the road at that point? 
A. Between 14 and 15 feet. Some places measured 14 feet 
and a few inches and some 15 feet. 
page 88 r Q. Did you measure it at more than one point? 
A. Yes, sir. . 
Q. There is some testimony here with regard to what you 
could see going toward Gold Hill and what you could see 
going the other way. Did you make any tests or anything of 
that kind to see what you could see from different places Y 
By Mr. Flanagan: I object to that unless he shows it was 
done under absolutely the same conditions as were existing 
at the time. 
By the Court: Objection sustained. You have to confine 
yourself to this particular place, and so forth. 
By Mr. Boatwright: Our contention is it is just a question 
of the grade. 
By the Court : It will have to be confined to this particular 
·situation, not to somewhere else on the road. 
By Mr. Boatwright: Better send the jury out if we are 
going to argue the matter. 
By the Court: I have ruled but the jury may go out. 
Note: (The jury retires from the court room.) 
page 89 r By Mr. Boatwright: The contention of the de-
fendant is this: that there has been no chang·e in 
the grade of the road; that the banks are now the same that 
they were at the time and we can prove that by Mr. Thomas 
and Mr. LeSneur who were there on the clay of the accident 
and we want to show that standing on the further side of the 
curve a car in the western direction which the truck was going 
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would not have been visible from the point which they under-
take to say we could see it. 
By the ·Court: That is perfectly all right but that isn't 
the question you asked. 
By Mr. Flanagan: Standing in the road would be entirely 
different from what this man could see in the truck. 
By the Court : I understood your question was in regard 
to what you could see from different points on this road. Of 
course, you must confine yourself to the points involved in 
this accident, I mean the position of the truck and the posi-
tion of the car. 
By Mr. Boatwrig·ht: That is what we were trying- to do. 
By the Court: I didn't gather that from your 
page 90 ~ question. 
By Mr. Boatwrig·ht: I mean he looked at it from 
the points that have been testified to here. 
By the Court: If Mr. LeSueur was in a truck in a driver's 
seat where Mr. Thomas was or if he was in a car similar to 
the car being driven by the other party and made these ob-
·Serva tions I think it is perfectly admissible. 
By Mr. Boatwright: I don't know if I showed ,you these 
photographs but here is the way that Gormas stated he was 
looking, Gormas being, according to his testimony, right 
llere. 
By the Court: You will introduce these pictures by the 
photographer who took them? 
By Mr. Boatwright: Mr. LeSueur took them. 
By Mr. Pitts: The jury has been on the ground .. 
By the Court: You can introduce the pictures and you 
-should establish the height at which they were taken. Bring 
the jury in. 
Note : (The jury returns into the court room.) 
page 91} By Mr. Boatwright: 
Q. Mr. LeSueur, what I meant to ask you 
:awhile ago was if you had observed the road where this 
.accident occurred from both directions, first facing west or 
Gold Hill on facing the other way from where the Gormas car 
was: Did you look at it from both ends t 
A. Yes, sir., I did. 
·Q. Did you take any pictures of the road f 
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A. I did. 
By Mr. Flanagan: (interposing) 
Q. How long have you been a photographerf 
A. I never have been one. 
Q. Did you take these pictures¥ 
A. I did. 
Q. Did you take them for the purpose of this suit f 
A. I did. 
Q. Do you know anything about angling your camera f 
A. I think you would have to be an experienced photo-
grapher to do that. I don't know anything about it. 
Q. Do you know how to fix your camera so you can get 
a good view or better view Y 
A. No,. str.. I don't know anything about that. 
Q. So when ·you .took the pictures you didn't know whether 
you were getting the best view or not, did you f 
A. No, sir. 
page 92 ~ By Mr. Boatwright: 
Q. I hand you now a picture. Did you take 
that! 
A. Yes, sir. 
Q. Can you indicate on there, taking the testimony that 
was elicited here today, approximately where Mr. Gormas 
said his car was f 
A. You want me to show it to the jury? 
By Mr. Flanagan: (interposing) Let's find out something .. 
You are telling the witness everything you want him to say 
about the picture. Does he lmow where Gorrnas' car was? 
By Mr. Boatwright: I asked him where Mr. Gormas said it 
was. He heard Mr. Gormas testify. 
By Mr. Flanagan: Let him point out on that picture where-
it was, if he can, and let him explain it. 
The ·witness: Let me get the question straight. 
By Mr. Boatwright: 
Q. At the point of the curve where he said it was. 
By the Court: ,vhat time, when he first saw it or wI1en it 
turned over¥ The witness doesn't understand what you are· 
asking him. I think Mr. Boatwright intends to ask him where· 
the car was at the time it stopped. 
page 93 ~ By the ·witness : According to Mr. Gonnas' tes-
timony it must have been right here (indicating 
on photograph). 
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By Mr. Boatwright: 
Q. Vl ere you looking in the direction the truck was going 
or the direction the car was going 1 
A. The car was going this way. 
Q. vV as the picture taken in the direction the car was 
goingf 
A. In that the car was leaving me. The car was going in 
this direction. 
Q. And the truck would have been coming to you from 
the way you were standing 1 · 
A. The truck would have been coming to me. 
Q. This picture discloses certain broomstraw and woods. 
Let the jury see the picture. 
By the Juror: 
Q. Will you indicate where the car was? 
By Mr. Pitts: Mr. Gormas can indicate that. 
By the Court: This witness has been asked to point out on 
the picture where the car was according to Mr. Gormas' 
testimony. 
The .. Witness : When the truck was approaching this curve 
Mr. Gormas' car was in this little bottom where 
page 94 ~ this cedar tree was. It looks like no way in the 
world to see from there. Mr. Gormas must have 
been right along here when he got his front wheels off. That 
is where the tracks were. 
By Mr. Boatwright: \Ve offer this picture as Exhibit No. 1. 
By Mr. Flanagan: "\,Ve are not objecting to the pictures. 
Just mark them and off er them all. You can introduce them 
all. 
By :M:r. Boatwright: 
Q. I hand you another picture, No. T, and ask you to tell 
the jury if that was taken ~acing in the direction the truck 
was going? 
A. The truck was going in this direction around this curve 
and over there is a man standing in the bottom. 
Q. "When you took those pictures, Mr. LeSueur, how high 
did you hold the camera on yourself? 
A. Right here, about four feet from the ground. 
Q. How tall are you 1 
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A. Six feet, one inch. 
Q. I hand you another picture marked No. 3. ,vbich di-
rection "'"ere you facing with regard to the way the truck 
was going when yon took that picture? 
A. The truck was going tQ the curve. 
Q. ·was the curve to the driver's right or left? 
A. The curve is to his left. 
page 95 r Q. To the truck driver's lefU 
A. The truck driver's left. 
Q. Now, examine picture No. 4 and say if that was taken 
facing in the same direction but from a different point. 
A. This is the same curve we have been talking about. 
Q. Standing where that picture was taken furthest from 
the curve away from Gold Hill could you see a man standing 
over in the bottom where Mr. Gormas testified the car was 
when the truck passed? 
A. No, sir, you could not. 
Q. After this truck was wTecked who repaired it f 
A. Mr. Anderson did the framework and mechanical work 
and I think he got somebody in Lynchburg to do the body 
work. 
Q. He took charge of the truck and had it repaired for 
youf 
A. Yes, sir. 
Q. That was Mr. Anderson from Dillwyn who just testi-
fied? 
A. That is right. 
Q. You say you employed both Thomas and this Ayres 
boy who was killed f 
A. Yes, sir .. 
Q. ,vnat did you pay each one of them f 
A. $5.00 a day. 
page 96 r Q. YOU Were paying them both $5.00 a day f 
A. Yes, sir. 
Q. Did Thomas have any direction or authority over 
.. A.yres, authority to tell Ayres what to doY 
A. Yes, sir. Q.' Who told Ayres to go on that truck to unload the feed? 
A. I did. . 
Q. Did you tell Thomas the same thing? 
A. Yes, sir. 
Q. ·wnen they were loading and unloading the truck did 
Thomas sit in the truck and direct Ayres what to dot 
A. Not to my knowledge. He wasn't supposed to. 
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Q. Both of them were engaged in the same work t 
By Mr. Flanagan: Don't lead him, Mr. Boatright. 
By Mr. Boatwright: 
Q. Did you have other people who drove that truck dur-
ing December from time to time T 
A. Yes, sir. 
~ Q. Thomas sometimes drove this truck and sometimes ther trucks f A. Yes, sir. Q. Did ~e colored hay drive any trucks~ A. lro, sir. · 
Q. He had been engaged in loading and unload-
page 97} ing feed for you that day and was that the only 
thing he did for you that day1 
A. Yes, sir. 
Q. At the time of this accident was he working for you 
by the month or by the day? 
A. By the day. I just got him for that day to help me 
unload the feed. 
Q. And you were paying him $5.00, the same as you paid 
ThomasY 
A. Yes, sir. 
CROSS EXAMINATION 
By Mr. Flanagan: 
Q. Did this colored boy on the truck have the authority 
to tell Thomas down at l\fr. McMillan's, "I am_going to leave 
you and you can get back the best way you can Y 'r "\V onld he 
bave that much authority, the colored boy? 
A. I don: 't think he would. pe couldn't drive. 
Q. vVho had control of the ruck~ 
you and you can get back the best way you can.'' 1 Would 
A. Thomas. 
Q. He had the invoices 1 
A. He had the invoices. 
Q. And he was responsible to you for the load and you 
were looking to him for iU 
A. He should have delivered the load, that is right. 
Q. And he had charge of the load-'? 
A. That is right. 
page 98} Q. And this boy went down to help him unload 
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A. The boy went down there to help unload the feed witTo 
Bernard. 
By :Mr. Boatwright: 
Q. Mr. LeSueur,. did Thomas have any authority to put 
the boy off and tell the boy to go home t 
A. No, sir. 
The witness stands aside. 
By ::.M:r. Boatwright: We rest. 
By Mr. P~tts: "\Ve rest. 
End of all testimony. 
page 99} INSTRUCTIONS 
i ; . \ ' 
The Court granted instructions numbered 1, 2, 3, 5 and 8 
~ffered on behalf of the plaintiff. 
The Court refused Instruction No. 4 offered on behalf' 
of the plaintiff. 
The Court granted instructions lettered A, E, F and X 
offered on behalf of the defendants. 
The Court refused instructions lettered B, C, G, H, M, N,. 
0, S, V and '' offered on behalf of the defendants. 
To the action of the Court in granting Plaintiff's Instruc-
tion No. 8 and in refusing to grant Instructions lettered B.,. 
C, G, H, M, N, 0, S and V the defendants, by counsel ex-
cepted. Grounds of objections and exceptions to the action 
of the court in granting and refusing the above designated! 
instructions are as fallows:. 
Plaintiff's Instruction; .No. 1 (Granted):: 
"The Court instructs the jury that it was the. duty of Ber-
nard Wilson Thomas, while operating the truck in which the 
plaintiff was riding, to drive the same at a careful and pru-
dent speed, not greater nor less than was reasonable and 
proper, having due regard to the traffic, surface, and width 
of the highway, and of any other conditions then existing,. 
and it was, also, his duty to drive the same at such speed as 
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not to en(langer the life, limh. or property of any 
page 100 ~ person, and if- you shall believe from the eviden·ce 
the said Bernard W'ilson Thomas violated his 
dµtles as aboye set forth, o:r any of. them, then :µe ,vas g;uiity 
o{ neg:li~~~ce. '~ · · 
"GIVEN J. vV. F."· 
Plainiiff 's I1i.structio~i No. 2 ( Gr:(l-~itecn : 
"'+1)1e Oow·t instnwts the j~uy. th~t it was the duty of 
13ernarcl vVilson Thmnl\S to drive his auto~qbile upon the 
rig:µt half of the highw&y, and if yoq believe that he vi~lated 
hi& dU:tY in this r~spect, tlvm lw was g-µilty ~f negligence.'' 
"GIVEN J. vV. F:" 
Plaintiff's Instruction No. 3 (G1:anted): 
"The Court instructs the jury that it was the duty of 
~~r-nard 'VUs.on Tliom~1s in the operation of his truck to 
e¥~rcise pro.11,01~ lookout ~head a~1d to keep his. said automo-
bile under: r.~~son~b.ly proper co~1troi, and these duties on the 
part o.f the sa:id ij¢rmn·d ,vilso.n Thomas were continuing 
ones ~~1d were no.t discharg.ed at any particular moment of 
time, and it was his duty in the exercise of o.rµh1ary care to 
so op~rate his S.aicl automo.bile a~ to prevent an accident, and 
if you believe from the. evidence that the said Bernard ,\7il-
son Thomas violated l1is duties as al10ve hset forth, or ~ny of 
them, then he was guilty of negligence.'' 
"GIVEN J. "\V. F." 
page 101 ~ Plaintiff's Instri,ctio.n No . . 4 (Refused): 
'' The Court instructs the j11ry that if you believe from 
th~ evidence that Bernard ,vnson Thomas saw, or. by the 
exercise of on:linary care should ha-ve seen the c&r driven 
by Gorrn~s in time to have avoided the accident and failed 
to do so, and by such failure the accident and injuries oc-
c1n.rcd, ym.1 should find your verdict in favor of the plaiu-
tiffY . . 
"REFUSED J. vV. F.'~ 
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Plaintiff's Instruction No. 5 ( Granted) : 
'' The Court instructs the jury that they are the sole jt,1dges 
of tlrn weight to be given the evidence and of the credibility 
of the witnesses who testify, and in determining the weight 
to be given the evidence of the witnesses and the credibility 
of the witnesses, the jury may take into consideration the 
witnesses' demeanor on the witness stand, their manner of 
testifying, their motive, if any shown, for testifying as they 
do and their interest, if any shown, in the result of the trial. 
The Court further instructs the jury that the term 'prepon-
derance of the evidence' does not necessarily mean the 
greater number of witnesses, but it is the greater weight of 
the testimony of which the jury gives credence, and the evi-
dence of one witness to whom the jury may give full credence 
may constitute a preponderance of the evidence.'' 
"GIVEN J. W. F." 
page 102 ~ Plavntilf's Instriwtion No. 8 (Granted): 
"GIVEN J. W. F." 
By l\fr. Boatwright: The defendants, by counsel, except to 
the action of the Court in granting Plaintiff's Instmction 
No 8 on the following grounds: 
Instruction No. 8 should not have been given because the 
evidence in the case showed that Thomas and Ayres were 
both employees of Le Sueur and were fell ow servants within 
the meaning of the fellow servants doctrine and that netther 
was a vice-principal and the mere fact that Thomas drove 
the truck, on a common errand, does not make him a vice·-
princi pal; the driving of the truck was a duty that the master 
could delegate, without making him liable to another for the 
negligence of his driver to another employee, because it was 
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shown that bb' did select an experienced and competent 
driver and that the evidence did not make 
page 103} 'Thomas a vice-principal so as to charge LeSucmr 
with his negligence. 
Defendants' Instruction A ( Gmnted): 
''The Court instructs the jury that if they believe from 
the evidence that neither LeSneur nor Thomas was negli-
ge1_1t on the 30th day of Dec., 1948, in the operation ·of the 
truck mentioned in the notice of motion, then they cannot 
find a verdict for the plaintiff, unless they believe from the 
evidence that the wreck of the truck was deliberately done.'' 
''GIVEN J. vV. F.'' 
Defendants' Instruction B (Refitsed): 
"The ·court instructs the jury that if they believe from 
the evidence that Ayres was riding in the Le$ueur truck on 
Dec., 30th as a passenger or invitee, and not as an employee, 
then there can be no recovery for his deat~, unless the de-
fendants were guilty of gross negligence in the. operation of 
the truck. '' 
"REFUSED J. W. F." 
· By 1\fr. Boatright: The defendants, by counsel, except to 
the action of the Court in refusing to grant Defendants' In-
_struction B on the ground that the notice of motion charged 
that Ayres was a ''guest''. 
page 105 } Defendants' Instruction C (Refi1,sed) : 
''The Court instructs the jury that if they believe from 
the evidence that both Thomas and Ayres on Dec., 30th, 1948, 
were employees of the defendant LeSueur, and that they 
went to the place of the accident together while the defen-
dant LeSueur remained in Dillwyn, and that LeSueur fur-
nished a good and safe truck properly equipped with brakes, 
lights, etc., then even if they also believe from the evidence 
that the defendant Thomas was negligent in the operation of 
the said truck on that day, they cannot find a verdict against 
LeSueur for the negligence of Thomas, unless it is shown 
that LeSueur knew or had reason to believe that Thomas was 
not a competent driver." 
'' REFUSED J. '\V. F. '' 
so §wpr~~ Q~-grt qf 4 P:P~~i~ <?+ Yir~~:q\a, 
:ay ~1r~ ~w1trig~t: r:µ,~. ~efe:µd?n.ts,. by cou~se!t ~xcept ~() 
t1'e action o.f th~ c~n~rt in r~fus.~:µg to gr~_~t i~struction C 
9n. tl\e. g:r;qt\I_\Q th~t thi~ i.µstr1:1~t~o~ prqp~r~y ~ets fo.rt~ tli.~ 
feilow:.servant doctrine ·as app1i_~q tq tµ~ ~act~ of this case 
and as the law in Virginia now is. 
Defendants' Instruction E (Granted): 
'' +J1~ Qp-qrt. i~~tru~ts. ti}~. j-µry t~~t tµ~ hµrqe~ i~ upo~ t~e 
plgi:utiff t~ :q~~~q~ {.rµt ~is c~u~e by a prepgnd~ranc~ of the ~~-
4~µ9~ a:ng -qn!~~~. tlw ~vi.cleD:e:e i~ s\1fficient ~n ~li~h· ~~~~v 9£ t~,, 
to. ml\\~~ 91.1t t4~ aU~ge4 ~~eglig~~~e gf th~ 4e;f~~~ 
pag~ lQ5 ~ qij~~:;,. PY. ~ p~·~pq~d¢1·a~ce · qf t~e ~.viqe~~e tl~~~ 
· · · they should find a verdict for the defendants." 
"GIVEN J. W. F. 
Defendants' Instruct-ion F (Granted): 
'' rh~ qq1lr~ in~~ru~ts th~ jury th,a t th~ rqer~ fac.t tna{ t~~ 
s~i~ 4yr~s w~~ ,~me,J~ ts ~ot ~f its~lf ~-µfft~tent for the~ t~ 
~ind a v~r{lt~t iµ tj\~~ e~~e for tn~ p,l~inJiff, l:rut th~. ~yid~~o.~· 
:rnu§t sh~w tlJ~~ tHe Sf\id Ayre~ 111et his cleat~ ~Y re~son. ~:ff 
the negligence of the defendants, or one of them, 'bef o:re th~y 
can fi11;f]. a v~rcl1ct £01~ the plaintiff." - · .. , 
~~GIV~N J:. W. F. 
, . . . . . 
~ef ~rid(t~it$' {nsfn~~i()~i 4 ( (!ra1.ite.d) : 
"The Court instructs the jury that it is the duty of occu-
pants in mptg:r ygh~~les if th~ grive:r Qf ~ai4 ve!:licl~ is omffa'."" 
ting such vehicles in an obvious careless and wreckless· 
w~µn~r ~o w~rn the ~~if} clr~v~r and if tl?:e ~~cuv~nt con-
ti"P:~WS tq renmin §lltml i~1 t4e, ~fl~~ o,f a:p:p.~rei1t wreq!fle~sne~s 
iwil ~µ,~h wr~ckl~~$.'ffC$f3 re~ql~~ 111 {Hl ~cc~ile11t2 th~ QC!cq~3:nt. 
WQµkt H1~n b~ ~uiltr p~ ~Pll~pbu.tqry 11e&"hg~11c~.', 
"QJV~~ J. "\Y-: F~ 
pa~~ 10~ ~ l)ef r~4wMs 1 f ~~trif ptio~~ G (~~hfs~4} ; 
"'fi1e Co~~·t in~trµ~t~ t~e j11ry~ tl~~t wlii~e tµ.~ d~f~¢{~nt 
~~~u'?.~~r2 m1g~t ~~.Y~ µe~n hap~~ to q stnw~~r~- 1tilJ~d qy 
Th?mas while d~·1vmg· the truck of tµe defeµq.aµt ~bo~t t4·~i 
defendant's busmess, the same rule does not apply to the: 
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~aid Ayres, deceased, if they also believe from the evidence, 
that at the time of his death, both Ayres and Thomas were 
in the employment of LeSueur; and if they should fur-
ther believe from the evidence that the said Ayres, while so 
employed, was killed by the negligence of Thomas in the 
operation of the truck, then they may find a verdict against 
Thomas, but not against LeSueur. '' 
''REFUSED J. W. F.'' 
By Mr. Boatwright: The defendants, by counsel, except to 
the action of the Court in refusing to grant Instruction G 
for the same reasons set forth in the grounds of objection 
and exception to the refusal of the court to grant Instruc-
tion C. 
Defendants' lnstru.ction H (Refused) : 
'' The Court instructs the jury that if they believe from the 
evidence that Ayres met his death by reason of his own neg-
ligence in jumping from the truck, while it was moving along 
and thereby caused his own death by breaking his neck, while 
if he · d i ck he 1 
page 107 ~ would uot have- h.e.fil.1 hurt, they cannot find a 
verdict for the plaintiff, but must find a verdict 
for the defendants.'' 
''REFUSED J. W. F.'' 
By Mr. Boatright: The defendants, by counsel, except to 
the action of the court in refusing to grant Instruction H 
on the ground that it appears from the evidence that Thomas, 
who remained in the truck, was not injured in any way and 
did not receive a scratch, while Ayres, was found outside 
with a broken neck which caused his death (see Dr. Dyches) 
and the jury has the right to assume from the evidence that. 
he jumped from the truck and was injured thereby. 
Defendmits' Instruct-ion M (Refu,sed): 
'' The Court instructs the jury that fellow servants are 
employees employed by a common employer and who per-
form ministerial duties directed by the employer. That a 
vice principal is one employed by another and upon whom 
rests the responsibility of performing those non-assignable 
duties of the employer such as: maintaining s~fe facilities 
and equipment and selecting competent employees. 
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'' Therefore, although you believe that Bernard Thomas 
had charge of the truck in question yet if you further be-
lieve that the death of Lorenza Ayres resulted only from a 
negligent operation of the said truck then as to Billy D. 
LeSueur you verdict should be in his favor." 
"REFUSED J. vV. F." 
page 108 ~ By Mr. Boatwright: The defendants, by counsel, 
., except to the action of the Court in refusing to 
grant Instruction M on the ground that this instruction cor-
rectly sets forth the fell ow servant doctrine which applies 
to this case so far as the defendant LeSueur's liability is 
concerned and the instruction should have been given. 
Defendants' Instruction N. (Refu.secl): 
"The Court instructs the Jury that if you believe that 
the driver of the truck involved in this case was operating 
the truck previous to and at the time of the accident in ques-
tion on the left band side of the highway and at a high rate 
of speed substantially in excess of 50 miles per hour and 
that the deceased made no protest to the said driver as to 
such driving, but on the other hand acquiesced in such fast 
driving and that snc.h speed was the proximate cause of the 
accident you will then find a verdict for the defendant.'' 
''REFUSED J. vV. F.'' 
By Mr. Boatwrig·ht: The defendants, by counsel, except to 
the action of the Court in refusing to grant instruction N 
on the ground that it was the duty of Ayres, if he were in 
peril, to do what be could to protect himself from injury, 
and if he did not do so, the jury could find him guilty of con-
tributory negligence and this having been plead it would bar 
a recovery for his death. 
' page 109 ~ Defendants Instruction O (Refitsed): 
"The Court instructs the Jury that if you believe that 
Bernard W. Thomas and Lorenza F. Ayres were both em-
ployees of Billy LeSueur at the time of the accident and 
that both the said B. "\V. Thomas and Lorenza F. Ayres 
were performing work for the said B. D. LeSueur of the 
·same kind of level and that both had the equal right of voice 
and control as to how and the manner that the said would 
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could be performed then your verdict should be for the de-
fendant, Billy D. Le Sueur .. ' ' 
"REFUSED J. "\V. F." 
By :Mr. Boatwright: The defendants, by counsel, except to 
the action of the court in refusing to grant Instruction O on 
the grounds assigned in exceptions to the Court's refusal 
to grant instruction C and G. 
Defendants' Instruction 8 (Refused): 
"The Court instructs the jury that in this case, if they 
believe from the evidence and by a preponderance thereof, 
that Thomas was operating the GMC truck of LeSueur on 
Dec., 30th in a reckless and careless manner so as to wreck 
it t11e cause of the death of Ayres, still they cannot find a 
verdict against Lesueur, unless they also believe that 
Thomas was the agent and vice principal of LeSueur be-
cause it is generally the rule of law in Virginia that where 
two persons are employed as servants of the same man, 
the master is not liable to the one servant for 
page 110 }- the acts of the other, unless done in the presence 
and by the direction of the master." 
"REFUSED, J. ,v. F.'' 
By Mr. Boatwrig·ht: The defendants, by counsel, except to 
the action of the court in refusing to grant Instruction S 
on the same grounds assigned in exceptions to the Court's 
refusal to grant instructions C, G and 0. 
Defendants' Instruction TT (Refused): 
"The Court instructs the jury that gross negligence is 
higher or greater negligence than ordinary negligence and 
includes a wrecklessness and wanton disregard for the safety 
-of others and in this case there can be no verdict for the 
plaintiff until the evidence proves by a preponderance there-
-of that the defendant, Bernard W. Thomas, was operating the 
truck involved in a grossly negligent manner and that such 
iconduct was the proximate cause of the death of Lorenza 
Francis Ayres. '' 
HREFUSED J. ,,r. F." 
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By Mr. Boatwright: The defendants, by counsel, except to 
the action of the court in refusing to grant Instruction V,, 
on the ground that this instruction should have been given 
to define, so far as possible for the jury, the degrees of neg-
ligence, it having been alleged that Ayres was a guest of 
Thomas in the truck. 
page 111 r Defendants' Instruction W (Refused): 
'' The court instructs the jury that contributory negligence 
in this case would be conduct on the part of the decedent,. 
Lorenza Francis Ayres, that constituted negligence that 
caused or contributed to the cause of his death, even though 
you may, beli~ve that the defendant, Bernard W. Thomas,. 
was guilty 9£ gross negligence.'' 
''RE.FUSED, J. 1N. F." 
By Mr. Boatwrig·ht: The defend.ants, by counsel, except to 
the action of the court in refusing to grant Instruction W on 
the same grounds assigned in the objections and exceptions 
to Instruction N which the Court refused to give. 
page 112 ~ Note : The jury having returned a verdict 
in the amount of $1,000.00 in favor of the plain-
tiff, the following motions were made: 
By Mr. Flanagan: If your Honor please, counsel for the 
plaintiff moves the court to set aside the verdict returned 
by the jury as to the amount because the damages ascertain-
ed by the jury under tl1e circumstances are grossly inade-
quate, and we move that the plaintiff be granted a new trial 
on the question of q.amages only. "\Ve would like. to be heard 
on that but not today. 
By the Court: I will give you an opportunity to be heard 
on that. 
By Mr. Boatwright: May 'it please the court, on behalf of 
the defendants we move the court to set aside the verdict 
of the jury in this case and award a new trial because of 
the misdirection of the jury by the court and for the im-
proper admission of evidence ove.r the exception of counsel 
for tl1e defendants during the progress of the trial, and fur-
ther, so far as the defendant LeSueur is concerned, there is: 
no evidence on which to base a verdict against him. 
By the Court: I will give you an opportunity to be heard 
on that too. 
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page 113 ~ CERTIFICATE 
I, Joel vY. Flood, J uc1ge of the .Circuit Court of Buck-
ingham County, Virginia, who presided over the. foregoing 
trial o~ David Ayres, 4dministfato1· of the Estate of Lor-
eiiza Francis Ayres, deceased, a~qa.inst Billy Daniel te-
Suei.it, ti·ading and doing busii:.iess as Buckingham Farm 
Si.1pply C9mpa:ny, and Bel'natd ·wilson Thoµias, in said 
couit, at Buckingham,. Virginia, on April 15th, 1949, final 
judgment being cmtetec1 May 10th, 1949, do certify that the 
foregoing is a tme· and correct copy and report of the evi-
dence adduced, the evidence 1·ejectecl, all of the instructions 
offered, amended, granted at1:d refused, all questions raised, 
all 1Iiotions aud all rulings thereon, with the objections and 
exceptions of the 1·espective parties ns therein set forth, and 
other incidents of the trial of the said case except Plaintiff's 
Exhiblt No. 1 (diagram) and Defend~nts' Exhi}?its numbered 
1, 2, g and 4 (foui· photographs); which have been initialed 
by me for· the p11.tpose of' i4entification, as it is agreed by the 
parties hereto, by comisel, that they will be forwarded to 
the Supt'eme Court of .l\ppeals of Virginia as a part of the 
record in this cause in Iie1i of cei'tifying to said Court copies 
of' saici exhibits. 
And l do f11i"ther certify that the attorneys for the plain-
tiff had tcasonable notice in ,v'riting given by counsel for the 
defendants of the time antl place when the foregoing report 
of the. eviden~e adduced, the evidence rejected, al~ of the in-
structions offer'ed, amended, gi·anted and refused, all ques-
tion.s raised1 all motio~1s and all ~·ulings . thereon, 
page 114 ~ objections a:nd exceptiot1s and other incidents of 
the trial and the exhibits ,vould be tendered and 
pres~nted to ffi<j undersigned for signature and authentica-
tion. 
Given under my ha:nd this the· 1st day of July, 1949, within 
sixty days after the entry of the final judgment in said 
cause. 
JOEL vV. FLOOD 
.Judge of the Circuit Court of 
Buckingham County, Virginia 
I, John C. Spencer, Clerk of the Circuit Court of Bucking-
ham County, Virginia, do certify that the foregoing report 
of the evidence adduced, the evidence rejected, all of the 
instructions offered, ame11decl, granted and refused, all ques-
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tions raised, all motions and all rulings thereon, objections 
and exceptions and other incidents of the trial of David 
Ayres, Administrator of the Estate of Lorenza Francis 
Ayres, deceased versus Billy Daniel LeSueur, trading and 
doing business as Buckingham Farm Supply Company, and 
Bernard Wilson Thomas, together with the original exhibits 
therein referred to, all of which have been only authenticated 
by the Judge of said Court, were lodged and filed with me 
as Clerk of said Court on the 1st day·of July, 1949. 
JOHN C. SPENCER 
Clerk of the Circuit Court of 
Buckingham County, Virginia. 
page 115 ~ I, John C. Spencer, Clerk of the Circuit Court 
of Buckingham County, Virginia, do certify 
that the foregoing is a true and correct transcript of the 
record of the case of David Ayres, Administrator of the Es-
tate of Lorenza Francis Ayres, deceased, vers'u,s Billy Daniel 
LeSueur, trading and doing business as Buckingham Farm 
Supply Company, and Bernard Wilson Thomas, and I fur-
ther certify that notices as required by Section 6253-f and 
Section 6339 of the Code of Virginia, as amended, were duly 
given as appears by paper writings filed with the record 
of said case. 
The Clerk's fee for making this transcript is $89.50. 
Given under my hand this the 1st day of July, 1949. 
JOHN C. SPENCER 
Clerk of the Circuit Court of 
Buckingham County,Virginia. 
A Copy-Teste: 
M. B. ,v ATTS, C. C. 
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